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INCIDENTS INVOLVING THE IOPC FUNDS — 1992 FUND 

BOW JUBAIL 

Note by the Secretariat 

Objective of 
document:  

To inform the 1992 Fund Executive Committee of recent developments regarding this 
incident. 

Recent 
developments:  

The Court of Appeal in The Hague rendered its judgment on 27 October 2020, confirming 
the decision of the  Rotterdam District Court that the Bunkers Convention did not apply 
to the Bow Jubail incident since the shipowner had not proved that the Bow Jubail did 
not contain residues of persistent oil at the time of the incident and the Bow Jubail, 
therefore, qualified as a ship as defined under the 1992 Civil Liability Convention (CLC).   

The shipowner will appeal against the judgment to the Supreme Court of the 
Netherlands.   

The Director considers that the 1992 Fund should apply to join the appeal proceedings 
in the Supreme Court. 

Relevant 
documents:  

The online Bow Jubail incident report can be found via the Incidents section of the 
IOPC Funds’ website. 

Action to be taken:  1992 Fund Executive Committee 

Information to be noted.   

1 Limitation proceedings 

1.1 Judgment by the Court of Appeal in the Hague  

1.1.1 The Court of Appeal in the Hague delivered its judgment on 27 October 2020, confirming the decision of 
the Rotterdam District Court holding that the shipowner had not sufficiently substantiated that the tanks 
of the Bow Jubail did not contain residues of persistent oil carried in bulk at the time of the incident, as 
provided for in Article I(1) of the 1992 Civil Liability Convention (CLC).  Accordingly, the International 
Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (Bunkers Convention 2001) did not 
apply, and limitation of the shipowner’s liability was governed by 1992 CLC, not the Convention on 
Limitation of Liability for Maritime Claims, 1976, as modified by the 1996 Protocol (LLMC 76/96). 

1.1.2 The paragraphs below provide a summary of the main points of the judgment.  An English translation of the 
judgment can be found in the Bow Jubail incident report via the Incidents section of the IOPC Funds’ 
website. 
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Considerations arising from the judgment  

1.1.3 Both the 1992 CLC and the Bunkers Convention 2001 may be applicable to a bunker oil spill.  It is not the 
nature of the pollutant, i.e. bunker oil, which determines which of these Conventions applies, rather 
whether the ship from which the polluting bunker oil escaped is a ship as defined in the 1992 CLC.  Thus, 
the applicable limit of liability, either that of the 1992 CLC or that of the LLMC 76/96, also depends on 
whether the ship in question is a 1992 CLC ship.  

1.1.4 Because the Bow Jubail carried persistent oil, as referred to in Article I(5) of the 1992 CLC, as a bulk cargo 
prior to the incident, it is a ship within the meaning of Article I(1) of the 1992 CLC, except when it is proved 
that no residues of persistent oil remained on board.  In the context of the request for limitation under the 
Bunkers Convention 2001, the burden of proof rests with the shipowner.  

1.1.5 This case, therefore, concerns both a question of evidence and the interpretation of the concept of 
‘residues’ within the meaning of Article I(1) of the 1992 CLC.  In the decision of the Court of Appeal the 
question of evidence was the decisive factor for the rejection of the request for limitation of liability. 

1.1.6 As far as the question of interpretation of the concept of ‘residues’ is concerned, the Court of Appeal 
accepted that the shipowner does not have to prove the total absence of any trace of the previous transport 
of persistent oil.  In that case, partly due to increasingly sophisticated detection techniques, it would in 
practice almost never again be possible to invoke the exemption provision with regard to a combination 
(tanker) ship that had transported persistent oil even only once.  Consequently, the exemption provision 
would become a dead letter.  

1.1.7 Against this background, for the Court, successful recourse to the exception requires a reasoned statement 
and proof that, at the time of the incident, there were either (i) no residues aboard at all or (ii) at most, 
negligible amounts.  The Court of Appeal concluded that the shipowner did not succeed on either basis.  

1.1.8 With regard to the evidence, the Court of Appeal noted the following points.  First of all, the Court noted 
that there is no internationally accepted standard procedure for determining when a ship , which can serve 
both as an oil tanker under the 1992 CLC and as a non-CLC tanker under the Bunker Convention 2001, ceases 
to be a 1992 CLC ship.  However, the starting point is that, in principle, it is not sufficient that the shipowner 
or ship's crew themselves declare that the ship is ‘clean’.  Preferably, this should (i) be declared/confirmed 
by an independent surveyor, or (ii) be established on the basis of a joint inspection by experts appointed by 
all interested parties (referred to as ‘contradictory expertise’) who had the opportunity to board the ship 
as soon as possible after the incident in order to determine whether cargo residues were present or not.  

1.1.9 The Court considered that the shipowner should have (i) requested the court to appoint a (maritime) expert 
to perform an independent inspection immediately after the incident, or (ii) organised ‘contradictory 
expertise’ with experts present representing all the various parties involved.  However, the shipowner only 
instructed their own expert and disregarded repeated requests from another expert acting on behalf of a 
claimant to be allowed to observe the inspection. Therefore, the shipowner did not meet the 
aforementioned requirement.  

1.1.10 Furthermore, the Court of Appeal ruled that the shipowner’s report did not sufficiently substantiate that 
no residues of persistent oil or only a negligible quantity were present on board, specifically where it 
concerns tank 14C, which contained remaining washing water from cleaning other cargo tanks.  

1.1.11 The Court of Appeal, therefore, concluded that what has been put forward by the shipowner in the context 
of its reliance on the proviso to Article I(1) of the 1992 CLC is essentially no more than the shipowner’s, at 
times, inconsistent statement and their expert’s reports, which were based on the information provided to 
the expert by the shipowner.  The certificates submitted by the shipowner did not sufficiently demonstrate 
the alleged ‘clean condition’ of the ship at the time of and shortly after the incident.  There was no 
confirmation of that ‘clean condition’ from an independent and expert source.  The shipowner was 
responsible for the  absence of such confirmation, because they blocked or at least did not organise, an 
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independent or joint survey of the tanks, whilst there was every reason and opportunity to do so 
immediately after the incident.  

Key points of the decision: residues 

1.1.12 The Court of Appeal considered that what is to be understood by the concept of residues (of the previous 
bulk transport of persistent oil) as per Article I(1) of the 1992 CLC is not a technical question but a question 
of interpretation.  

1.1.13 The 1992 CLC does not define the concept of residues.  Incidentally, the same applies to the 
Bunkers Convention 2001, which, in Article I(5), where there is a definition of bunker oil, refers to ‘any 
residues of such oil’ without any further explanation or definition.  

1.1.14 The Court considered that an interpretation of the concept in question should be made on the basis of the 
criteria set out in Articles 31-33 of the 1969 Vienna Convention on the Law of Treaties (VCLT).  These criteria 
state that a treaty is to be interpreted in good faith in accordance with the ordinary meaning of the terms 
of the treaty in their context and in the light of the object and purpose of the treaty.  They stress the 
importance of any subsequent agreement reached with regard to the interpretation of the Convention or 
the application of its provisions.   In this context, weight may also be given to interpretations/conceptions 
expressed by the International Oil Pollution Compensation Funds through its documents, which, because of 
the interrelationship between the 1992 Fund Convention and the 1992 CLC, may contribute to a uniform 
interpretation/application of the 1992 CLC.  The interpretation of a Convention may also draw on the 
preparatory work for the Convention (‘the travaux préparatoires’).  

1.1.15 The 1992 CLC defines what is meant by oil (all persistent hydrocarbon mineral oil) and by ‘ship’.  As far as 
the concept of ship is concerned, the 1992 CLC has a broader definition than the 1969 CLC.  Whereas the 
1969 CLC only provides for compensation for pollution caused by seagoing and other vessels actually 
carrying oil in bulk as cargo, the scope of the 1992 CLC is extended  to cover oil spills from tankers unladen, 
which is why the words ‘actually carried’ in the 1969 CLC have been replaced by ‘constructed or adapted 
for the carriage of’ oil in bulk as cargo.  At the same time, it was recognised that there are so-called 
combination cargo ships, such as oil/bulk/ore vessels (with the English abbreviation: OBO), which can carry 
both oil cargoes and dry cargoes in bulk; when used for the carriage of dry cargoes in bulk, there is no reason 
to include such a vessel in the 1992 CLC.  To this end, the exemption provision at the end of Article I(1) of 
the 1992 CLC serves this purpose.  Moreover, it is accepted that, as far as the type of seagoing ship is 
concerned, its scope is wider; the decisive factor is whether the ship is, or has been operated as, an oil 
tanker.  If the latter is the case, the 1992 CLC Convention applies, unless it is proved that no residues (from 
previous transport of persistent oil as cargo in bulk) are present on board.  

1.1.16 As far as the concept of residues is concerned, it can be assumed that it refers to what remains after the 
discharge of a cargo of persistent oil carried in bulk.  This may include solidified residues which cannot be 
pumped, or cargo which is caked/stuck to the walls of the tank in which it has been carried.  It may also 
refer to dirty washing water/cleaning agents in which residual oil residues have been mixed, for which the 
term ‘slops’ is often used.  Slops consist of the mixture of water and cargo residues that is collected during 
and after the washing of the tanks.  In this case, therefore, slops are a mixture of oil and water. 

1.1.17 In its considerations, the Court of Appeal quoted several IOPC Funds documents where the proviso was 
discussed. 

Key points of the decision: evidence  

1.1.18 The Court noted that there is no internationally accepted standard procedure for determining when a ship 
that can serve both as an oil tanker under the 1992 CLC and as a non-CLC tanker under the Bunker 
Convention 2001, ceases to be a 1992 CLC ship.  However, the Court considered that it was not sufficient 
that the shipowner declares that the ship is ‘clean’ but that this should be declared/confirmed by an 
independent surveyor, or on the basis of ‘contradictory expertise’.  However, the shipowner only instructed 
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its own expert and disregarded repeated requests from another expert acting on behalf of a claimant to be 
allowed to observe the inspection (see paragraphs 1.1.9 and 1.1.11).  

1.1.19 The Court of Appeal also considered the International Maritime Organization’s (IMO) document 
LEG/CONF.6/19 of 6 March 1984 with the following statement under ‘Comments on draft articles’:   

‘Article 2 (paragraph 1) - Definition of ship.  

[...] for it is not enough to state that residues are not on board.  There must be a requirement to 
prove that there are no longer any residues on board.  Proof would be provided by a certificate issued 
by the station that cleaned out the tanks.’ 

1.1.20 Regarding the difficulty of proving that the ship and its tanks are ‘clean’, the Court referred to 
IMO document LEG/CONF.6/C.2/SR.18 of 14 August 1986 which contained a report of a meeting on 
18 May 1984.  This report shows that prior to voting on the proviso to draft Article I(1), a participant drew 
attention to the fact that ‘it appeared [...] to be extremely difficult to provide proof that there was no 
residues of oil on board [...]’.  The Court also referred to the conclusion in the IOPC Funds’ document 
92FUND/WGR.27 of 31 August 2000: ‘He [the Chair] noted, however, that concerns had persisted regarding 
the applicability of the definition to dedicated crude oil tankers and that the majority of the delegations 
which had intervened in the discussion were of the view that the Convention should always apply to such 
tankers.  However, the Chair noted that in view of the fact that it would be rare that such tankers would 
have no persistent oil residues on board, the assumption should always be that such residues were present 
and that it would be open to the shipowner to prove otherwise’.  The Court of Appeal concluded that, for a 
tanker such as the Bow Jubail, in which persistent oil was transported immediately before (and incidentally 
also after) the incident, the same applied.  

1.1.21 The Court considered that the interests of the claimants require, as a starting point, a high standard of proof 
to be imposed on the owner of the vessel.  In the present case, successful reliance on the proviso to 
Article I(1) of the 1992 CLC could lead to the liability for the alleged pollution damage of more than 
EUR 80 million being limited to EUR 17 million, to the detriment of the claimants. 

1.1.22 In the Court’s view, it should have been obvious to the shipowner immediately after the incident that they 
needed to apply to the Court for the appointment of a (maritime) expert for an independent investigation, 
or at least organise a joint survey with experts from all the concerned parties.  However, the Court found 
that that the shipowner presented only the report of its own expert as evidence of no residues, to which, 
after the order of the District Court was issued, an addendum prepared by the same expert was added.  The 
Court said that this additional report and the appendices thereto had not convincingly demonstrated that, 
at the time of the incident, the Bow Jubail was free of residues of persistent oil previously transported in 
bulk as cargo.  The same applies to the statements of the crew members relied upon by the shipowner.  

1.1.23 The Court was not persuaded; primarily due to the lack of confirmation that there were no residues by an 
independent expert, and also by the lack of a contradictory expert’s report.  However, the Court also 
pointed to the changing position regarding the substance (over 138 cubic metres) in cargo tank 14C.  In the 
shipowner’s expert’s original report, reference is made to washing water used for a ‘commercial wash’ of 
tank 1DS, a relatively small deck tank of 153m3.  As this tank would not have contained persistent oils, the 
District Court did not consider that relevant for the consideration of the case during the hearing in the first 
instance.  On appeal, however, it is understood that cargo tank 14C also contained the washing/rinsing 
water from large cargo tank 9C (3 057 m3) in which a batch of blended pyrolysis pitch (a substance similar 
to asphalt) had been transported and discharged in Rotterdam, and then washed with a prewash and 
commercial wash.  

1.1.24 The Court noted that the claimants have argued that it appeared plausible that most, if not all, of the 
washing/rinsing water in tank 14C came from tank 9C.  It also noted that the shipowner did not give any 
further information on the proportions of the washing water from tanks 1DS and 9C.    
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1.1.25 Questions were also raised about the sampling from tank 14C to determine the absence of residues of 

persistent oil (previously transported in tank 9C).  The Court noted that the shipowner had not provided all 
the required information.  

1.1.26 In view of the above, the Court stated that it could not be considered that the shipowner had sufficiently 
substantiated that there was either no residues of persistent oil on board, at least in tank 14C, or at most a 
negligible amount.  

1.1.27 The Court considered that, in the shipowner’s case, it had not been convincingly demonstrated that 
extensive washing programmes with discharge at sea had been carried out on all tanks in which persistent 
oil had been transported, or that the tanks were subsequently clean.  In addition, the Court doubted the 
accuracy of the shipowner’s expert’s report after finding some inconsistencies in it.  

1.1.28 It was further noted by the Court that it did not appear that all tanks were inspected shortly after the 
incident and that there were no cleaning certificates issued by third parties, either from shortly before or 
immediately after the incident with regard to all the allegedly cleaned tanks.  

Recommendation by the Court of Appeal 

1.1.29 In its judgment, the Court of Appeal noted that there is no generally accepted standard procedure to 
determine when a ship, which can serve both as an oil tanker under the 1992 CLC and as a chemical tanker 
under the Bunkers Convention 2001, ceases to be a ship under the 1992 CLC.  In the Court’s view, 
consideration should be given by the Parties to the 1992 Fund Convention to the creation of such a standard 
procedure which could then be followed, with a view to invoking the exception provided for in Article I(1) 
of the 1992 CLC.  The Court further considered that shipowners and their P&I Clubs as well as the IOPC Funds 
and those who contribute to them have an interest in such a procedure. 

1.2 Appeal to the Supreme Court 

1.2.1 The shipowner has appealed (filed for cassation) against the judgment to the Supreme Court of the 
Netherlands.  The shipowner’s grounds for appeal are as follows: 

1. The Court of Appeal has assumed an undue burden of proof. 
2. The Court has disregarded that the proof may be furnished by all means. 
3. The decisions of the Court on the assessment of the evidence cannot remain in place. 
4. The Court has wrongly ignored the shipowner’s offer to furnish proof. 

1.2.2 In support of these grounds for appeal the shipowner has presented various arguments including the 
following: 

a. The shipowner argues that the Court disregarded proof that the vessel had been cleaned and had 
disposed of the resulting washing/rinsing water in conformity with the International Convention for 
the Prevention of Pollution from Ships (MARPOL), with the result that the vessel no longer had any 
oil or oily mixtures aboard within the meaning of MARPOL.  The shipowner argues further that such 
a tanker, in the absence of evidence to the contrary, cannot be considered a ‘ship’ within the 
meaning of the 1992 CLC. 

b. The Court interpreted the proviso to Article I(1) of the 1992 CLC in such a way that the onus of 
proving the absence of residues, which admittedly was borne by the shipowner, imposed a standard 
of proof which was extremely and unduly heavy.  

c. The Court supported this interpretation by referring to records of the 1984 IMO Diplomatic 
Conference (at which the revised definition of ‘ship’ was agreed, as ultimately adopted in the 
1992 CLC), without identifying any ambiguity as to the meaning of the words ‘unless it is proved’, 
which could justify such reference in accordance with the VCLT. 
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d. The Conference records referenced by the Court consisted of observations by individual States, 

which did not support the significance attached to them by the Court, and which did not constitute 
an agreement of States for the purposes of the VCLT. 

e. The Court also referred to the report of the Second Intersessional Working Group of the 1992 Fund, 
without identifying any relevant ambiguity in accordance with the VCLT.  Furthermore, it relied on 
an observation by the Chair of the Working Group, to the effect that ‘it would be rare that such 
crude oil tankers would have no persistent oil residues on board’ without recognising that the 
Bow Jubail was not a dedicated crude oil tanker, and that these remarks were not concerned with 
the weight of the burden of proof. 

f. The Court referred to the interest of the opposing parties (i.e. the oil pollution claimants) in a higher 
level of compensation being available, and it wrongly cited this interest as justifying the imposition 
of a higher standard of proof.  

g. The Court’s conclusions with respect to the weight of the burden of proof are not supported by the 
1992 CLC and are in conflict with the law of evidence of the Netherlands. 

h. The shipowner argues that the Court has not taken the correct approach in the assessment of the 
evidence and has not given sufficient reasons for its conclusions. 

i. In particular, the shipowner maintains that the Court has insufficiently explained how the white 
spots on the heating coils in two tanks, which were found to remain after completion of three 
washes, could be remains of persistent oil or be of more than a negligible quantity (which the Court 
acknowledged as being insufficient to constitute ‘residues’ within the meaning of the Convention). 

Application by the 1992 Fund to join the proceedings 

1.2.3 The 1992 Fund can apply to join the shipowner in the proceedings before the Supreme Court in order to 
request clarification from the Supreme Court on the question of the legal test that will be applied in order 
to decide whether there were residues on board the Bow Jubail.   

1.2.4 The Fund’s Netherlands lawyers have advised, however, that it will be for the Court to decide whether to 
allow the 1992 Fund to join the proceedings.  The Supreme Court will assess whether the outcome of the 
proceedings might have an impact on the position of the 1992 Fund.  Furthermore, the Court will examine 
whether the 1992 Fund is allowed to join the proceedings at this stage under the procedural laws of the 
Netherlands.  

1.2.5 If the Fund is allowed to join as an interested party, the Fund’s interventions will be limited in scope to the 
complaints raised by the shipowner, as no new complaints may be raised.  However, the 1992 Fund has the 
opportunity to play a more neutral role than (only) supporting the shipowner. 

2 Director’s considerations 

2.1 The Court of Appeal has confirmed the decision of the District Court, finding that the shipowner had not 
proved that there were no residues of persistent oil from previous cargoes on board the Bow Jubail at the 
time of the incident.  

2.2 The case is based on the issue of the standard of proof of whether there were residues of previous cargoes 
of persistent oil in an unladen tanker, and on the interpretation of the word ‘residues’. 

2.3 The Director considers of interest the Court of Appeal’s comments that there is no generally accepted 
standard procedure to determine when a ship, which can serve both as an oil tanker under the 1992 CLC, 
and as a chemical tanker under the Bunkers Convention 2001, ceases to be a ship under the 1992 CLC.  The 
Court suggests that it should be up to the Parties to the 1992 Fund Convention to consider the creation of 
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such a standard procedure, which could then be followed, with a view to invoking the exception provided 
for in Article I(1) of the 1992 CLC.  The Court considered that shipowners and their insurers, as well as the 
IOPC Funds and those who contribute to them, have an interest in such a procedure.  In the Director’s view, 
this is a point worth discussing more in depth. 

2.4 The shipowner is appealing against the judgment to the Supreme Court of the Netherlands.    

2.5 The circumstances in which an unladen tanker falls within the definition of ‘ship’ were considered by the 
Executive Committee in the Santa Anna incident (UK, 1998)<1>, and by the Second Intersessional Working 
Group of the 1992 Fund<2>.  Different views were expressed in the Working Group as to the meaning of the 
proviso to the definition of ‘ship’ (i.e. the part from ‘provided that…’ onwards), and especially as to the 
effect of the words ‘oil or other cargoes’.  It was concluded that this expression should be interpreted 
consistently with the definition of ‘oil’ (in Article I(5) of the 1992 CLC), with the result that ‘other cargoes’ 
should be construed as referring to any cargo other than persistent oil.  The Working Group’s conclusion 
was endorsed by the 1992 Fund Assembly in October 2000<3>. 

2.6 Accordingly, on the basis of this interpretation, an unladen oil product or chemical tanker such as the 
Bow Jubail, which is constructed to carry both persistent oil and non-persistent oil and chemical cargoes in 
bulk, is a ‘ship’ within the meaning of the Convention unless it is proved that it has no residues of persistent 
oil cargo on board. 

2.7 According to the information provided by the shipowner, the cargo tanks had been washed and the 
resulting slops (tank washings mixed with cargo residues) had been discharged into reception facilities in 
accordance with MARPOL.  The tanks were given a second wash (a so-called ‘commercial wash’) as required 
by contractual specifications to avoid contamination of products to be carried on the next voyage.  The 
washings from the second wash were discharged at sea.  A third wash was then carried out as some white 
spots had been found on heating coils in two of the tanks.  The washings from this third wash were still on 
board at the time of the incident.  In these circumstances, the shipowner maintains that no oil cargoes 
and/or residues, persistent or non-persistent, remained on board the vessel at the time of the incident.   

2.8 The 1992 Fund has a financial interest in this case, as if a final judgment were to decide that the 
1992 Civil Liability and Fund Conventions apply, the 1992 Fund would pay compensation as required and 
would be indemnified by the shipowner in accordance with the Small Tanker Oil Pollution Indemnification 
Agreement (STOPIA) 2006 (as amended 2017), up to a limit of SDR 20 million.  However, if the shipowner 
was successful in their appeal to the Supreme Court, the Bunkers Convention 2001 would apply, and the 
1992 Fund would not be involved in this case. 

2.9 The Director considers that the 1992 Fund should apply to join the shipowner in the appeal proceedings in 
the Supreme Court, in order to request a clarification from the Supreme Court on how the legal test applies 
as to whether there were residues or not on board the Bow Jubail.  The Court has the right to accept or 
refuse the Fund’s application at its discretion. 

3 Action to be taken  

1992 Fund Executive Committee 

The 1992 Fund Executive Committee is invited to take note of the information contained in this document.  

 

 
<1> 92FUND/EXC.1/7; 92FUND/EXC.1/9, paragraph 4.6. 
<2> The reports of the Working Group, which met in April 1999 and 2000, are contained in 92FUND/WGR.2/4 and 

92FUND/WGR.2/7. 
<3> 92FUND/A.5/28, section 23.  


