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Summary: The issue of alternative dispute settlement procedures is on the mandate of 

the Intersessional Working Group. This paper seeks to clarify existing 
Fund policy on the use of arbitration as a first stage of work and consider 
possible amendments of the 1992 Protocols as part of a wider review. 
 

Action to be taken: The Working Group is invited to consider the issues raised in this paper and 
the recommendations in section 5. 
 
 

Related documents: 92FUND/A/ES.1/13 

 

 
1 Introduction 
 
1.1 In light of an increasing number of cases in which the IOPC Fund has become involved in lengthy 

litigation it was suggested some time ago that the use of alternative dispute settlement procedures 
be explored. In 1996 the Director engaged Dr T A Mensah (former Assistant Secretary-General 
and Director of Legal Affairs and External Relations Division of the International Maritime 
Organization) to undertake a preliminary study (92FUND/A/ES.1/13).  

 
1.2 The study offered three possible options for change that would reduce the complications and 

expense of the present system, without creating major difficulties for the claimants or State 
Parties: 

 
1) Claims to be presented by states on behalf of national claimants; 
2) All claims for compensation to be dealt with by a specially constituted international body 

(tribunal); 
3) An independent compensation board to deal with all claims as a first step before 

submission to court, if necessary. 
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1.3 The three options presented provide benefits to a potential claimant, in that they reduced the 

possibilities of having to take a claim against the Fund to court. However it was stressed at the 
time that all options would require some amendment to the 1992 Civil Liability Convention and 
1992 Fund Convention. Dr T A Mensah indicated that the revisions would be more or less radical 
depending on the particular option chosen. 

 
1.4 The Fund system has been designed to ensure where possible, victims are able to receive 

compensation without the need to take legal action. There are considerable benefits not just to the 
victim in such an approach but also for the Fund and its contributors. Legal action is expensive, 
time consuming and unpredictable. It has always been the general approach of the Fund to try and 
settle out of court wherever possible. The UK believes that if out of court settlements cannot be 
reached, the IOPC Fund's policy should be to encourage, wherever possible, the use of arbitration.   

 
1.5 Arbitration as a form of alternative dispute mechanism is already an existing part of Fund policy. 

As far as the UK is aware, Fund policy in this area has never been developed fully because of a 
concern that an arbitrator could interpret Fund policy in a detrimental way, setting an unwanted 
precedent. The UK agrees that the use of arbitration will be inadvisable for unprecedented IOPC 
Fund matters.  

 
1.6 The UK foresees arbitration being useful when the dispute relates to the quantum of a claim of a 

type already paid to others. Or for the payment of a claim, which follows principles already 
accepted following previous incidents. 

 
2 Background 

 
2.1 The Assembly considered Dr Mensah's study and referred it to the Intersessional Working Group 

(ISWG) for further discussion. At its second meeting, the ISWG recalled that the Assembly had 
studied the possibilities of introducing alternative dispute settlement procedures in the 
compensation system established by the 1992 Conventions, for cases in which it had not been 
possible to reach out-of-court settlements. The Assembly had noted that arbitration in particular 
might in many cases be a quicker and more convenient procedure for the settlement of disputes 
than court proceedings. The Assembly considered that this would be of particular benefit in 
respect of incidents that gave rise to a large number of claims. The matter has however remained 
on the mandate ever since without a practical solution ever being rendered. 

 
2.2 Since Dr Mensah's study in 1996, the IOPC Fund has witnessed three extremely serious incidents; 

the Nakhodka (Japan 1997), the Erika (France 1999) and now the Prestige (Spain 2002). It is now 
widely recognised that these incidents have highlighted some of the inadequacies of the current 
system, the most evident being the maximum level of compensation available to victims - 
although it is too early to determine the full extent of any issues related to the Prestige.  

 
2.3 There have in the past been concerns raised about using arbitration where the total amount of the 

claims exceed or are expected to exceed the maximum amount of compensation available. In 
principle the introduction of increased limits from November 2003 and the possible introduction 
of the proposed Supplementary Fund should ensure that there is a sufficient total amount of 
compensation available in the future to allow for the use of arbitration for the determination of 
individual claims. 

 
2.4 The UK recognises that current Fund policy is to ensure that all claimants are given equal 

treatment. The UK is of the opinion, however, that the amount of compensation available should 
not determine the process that the claimant has to go through to obtain compensation. If it is 
necessary to pro-rate claims for a particular incident, any decision on quantum, taken through the 
use of arbitration, should be in accordance with current Fund policy and reduced proportionately 
to a fixed percentage.  
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3 Current Policy 
 

3.1 The claim settlement procedure of the 1992 Fund is laid down in its Internal Regulations, which 
are adopted by the Governments of Member States. 

 
3.2 Regulation 7.3 of the Fund's Internal Regulations, has as far as the UK is aware, never been used. 

It states that: 
 

"The Director may agree with any claimant to submit a claim to binding arbitration. Claims 
established by such arbitration shall be promptly satisfied by the Director".  

 
3.3 The existence of this Internal Regulation shows that the use of arbitration, as a means of settling 

disputes, was originally envisaged when the Fund was first set up.   
 
3.4 The liability and compensation regime of the 1992 Civil Liability Convention and the 1992 Fund 

Convention is established on the premise that claims for compensation are to be determined 
within the national judicial processes of the States Parties to the Conventions. The law applicable 
in each case is the national law of the court before which a particular claim is brought, but subject 
to the relevant provisions (substantial and procedural) of the Conventions. It can, therefore, be 
said that ultimately access to arbitration as a means of resolving a dispute depends on whether or 
not it is allowed for in the national law of the Member State where the incident occurred. 

 
3.5 In the UK in 1996 Lord Woolf set out a Civil Proceedings blue print for reform of Civil Procedure 

in the Courts of England and Wales based on a system where courts would take greater 
responsibility for the progress of litigation. The new Civil Procedure Rules encouraged parties to 
use alternative dispute resolution whenever possible and only start Court action as a last resort. 
More recently the Lord Chancellor pledged that wherever possible Court cases should be settled 
by mediation or arbitration, so there is an ongoing commitment to use alternative forms of dispute 
resolution. 

 
4 Proposal 

 
4.1 As a first step in the further consideration of alternative dispute settlement procedures this 

document offers proposals to clarify the Fund's policy on arbitration through an amendment to 
both the Internal Regulations and the Claims Manual, revisions of which are attached as Annexes 
to this document. Previous discussions in the ISWG, having the objective of widening the Fund's 
policy on alternative dispute settlement procedures in general, can only be achieved by amending 
the 1992 Civil Liability Convention and the 1992 Fund Convention. The UK would wish to see 
Dr Mensah's options taken up for consideration by the ISWG once again.  

 
4.2 The UK believes as a first step, that Fund policy on arbitration should be more proactive in that it 

should encourage claimants, who have a certain type of claim and cannot obtain agreement with 
the Fund, to have their claim considered through arbitration. The Fund, in the view of the UK, 
should however only agree to this if the arbitrator would have full regard to Fund policies, 
practices, decisions, past precedents and where no new issues of principle are involved. This is 
reflected in an amendment to the Internal Regulations in Annex I and set out in an amendment to 
the Claims Manual in Annex II. Neither the claimant nor the Fund would be under any obligation 
to enter into arbitration. Arbitration would be available only when both parties agreed to it, the 
normal channels through the national courts would continue to open to both parties. Nothing in 
this paper is meant to prejudice that position. 

 
4.3 There is nothing currently within the 1992 Protocols that oblige courts to have regard to the 

decisions, practices, policies or past precedents set by the Fund. As part of the second stage of 
work the UK recommends that the ISWG consider Dr Mensah's option and if necessary prepare 
an appropriate amendment to the Conventions, so that any form of alternative dispute settlement 
procedure conducted outside of the Fund will still be on the basis of Fund policy. Such an 
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amendment would ensure that there is minimal risk of the Convention or the policies set by the 
Fund being misinterpreted.  

 
4.4 Arbitration is by its nature consensual and thus a form of contractual agreement. The UK believes 

that arbitration is a possible way of evading lengthy litigation but it has to be remembered that 
arbitration itself may become protracted and expensive if the arbitrator or panel chosen is not 
sufficiently dynamic. Before entering into arbitration the Fund would provide all those involved, 
with a contractual agreement containing an arbitration clause. Without agreement to this contract, 
the Fund would not enter into arbitration. The clause would explicitly determine the parameters 
by which the Fund would go to arbitration. The UK envisages such a clause to contain 
information on the applicable jurisdiction, the procedure by which any decision was to be made, 
the right of appeal, the right to go to court and pro-rating. Such wording has been reflected in a 
further amendment to the Internal Regulations, see Annex I.  

 
4.5 To ensure that claims subject to arbitration are treated equally and that the appropriate IOPC Fund 

bodies are fully aware of any decisions taken, the UK believes that it will be necessary to include 
a transparency clause in any contractual arrangement. Such a clause would be of benefit to the 
claimants, in that it would serve as a way of comparing assessment of claims.  

 
5 Conclusion 

 
5.1 The UK believes the changes proposed to the Internal Regulations and the Claims Manual would 

be a useful, if limited, step towards the introduction of alternative dispute settlement procedures. 
We also believe it is open to the Assembly to agree the changes proposed to the Internal 
Regulations and the Claims Manual without necessitating a change to the Conventions. 

 
The Working Group is invited: 

 
(a) to take note of the information and discuss the principles and suggestions outlined in this 

document;  
 

If appropriate: 
 

(b) to note as the first stage of work the intention to seek an amendment to the Internal 
Regulations and Claims Manual for consideration by the Assembly in October 2003; 

 
(c) to consider Dr Mensah's suggested options and to agree, if deemed beneficial, to an 

amendment of the 1992 Protocols ensuring courts are obliged to have regard to the 
decisions, practices or policies of the Fund; 

 
 

* * *
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ANNEX I 
 
 

Amendments to the Internal Regulations 
 

(Proposed amendments underlined) 
 
 
 

Internal Regulation 7.3 
 
 
 

The Director may agree with any claimant to submit a claim to binding arbitration, providing such procedure has 
full regard to the policies, practices, decisions and past precedents established by the Fund. Claims established 
by such arbitration shall be promptly satisfied by the Director. 
 
The Director shall only enter into binding arbitration with a claimant on the basis of a contractual agreement, 
including, but not limited to, the applicable jurisdiction, the procedure by which any decision was to be made, 
the right of appeal, the right to go to court and pro-rating. 
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ANNEX II 
 

1992 Fund Claims Manual 
Revised section on Claim Settlement Procedure 

 
The claim settlement procedure of the 1992 Fund is laid down in its Internal Regulations, which are adopted by 
the Governments of Member States. 
 
Claimants are encouraged by the 1992 Fund to keep claims for compensation out of court, where possible. 
Experience has shown that litigation is time consuming, expensive and unpredictable. The Fund will make all 
possible efforts to ensure out of court agreements are reached if the claim meets with the general criteria 
applying to all claims and is considered admissible. If however an agreement cannot be reached one or more 
parties may seek to resolve the dispute through binding arbitration. All parties must agree, on an appropriate 
contractual arrangement, for binding arbitration to proceed.  
 
The Fund will only agree to binding arbitration if the procedure would have full regard to the policies, practices, 
decisions and past precedents established by the Fund. The Fund will be unable to agree to binding arbitration 
where it feels the issue in dispute raises fundamental points of principle as to whether the conventions apply to 
the damage as defined in the 1992 Civil Liability Convention and 1992 Fund Convention caused. 
 
Claims submitted to the 1992 Fund are dealt with as promptly as possible. 
 
The Director of the 1992 Fund has the authority to make final settlement of claims within certain limits. If those 
limits are exceeded, the Director has to submit the claim settlements for decision by the Executive Committee of 
the 1992 Fund, which is composed of representatives of the Governments of Member States. The Executive 
Committee may give the Director extended authority to settle claims arising from a particular incident. 
 
The Director may make provisional payments before the final settlement of a claim, if victims would otherwise 
suffer undue financial hardship. Provisional payments are subject to special conditions and limits. 
 
If the total amount of the claims approved by the 1992 Fund, or established by a court for a particular incident 
exceeds the total amount of compensation available under the 1992 Fund Convention, the Compensation paid to 
each claimant will be reduced proportionately. When there is a risk that this situation will arise, the 1992 Fund 
may have to restrict payments of approved claims or provisional payments to a fixed percentage, to ensure that 
all claimants are given equal treatment. 
 

 
 
 


