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1 .1 At its 1 st session, the Assembly noted that experience within the 1971 Fund had shown that a numbe r
of States did not submit their oil reports by the due date, and that, for the purpose of establishing the tonnage t o
be used when calculating the levy per tonne, the Secretariat estimated (on the basis of previous years' reports, i f
any) the quantities of oil received in States which had not reported . It also noted the concerns expressed by the
External Auditor of the 1971 Fund in this regard (document 92FUND/A .1134, paragraph 15 .1) .

1 .2 The Assembly adopted a Resolution (1992 Fund Resolution N°2) to the effect that it would be imperativ e
for the smooth operation of the 1992 Fund that Member States fulfilled their obligations under the 1992 Fun d
Convention and the Internal Regulations to submit their reports on contributing oil at the time and in the manne r
prescribed _

1 .3 The Assembly also considered the question of imposing sanctions on those States which did not submi t
their oil reports to the Secretariat in time . It noted the provision in Article 15 .4 of the 1992 Fund Convention
whereby if a financial loss to the 1992 Fund resulted from a State not fulfilling its obligation to submit oil reports,
that State would be liable to compensate the Fund accordingly .

1 .4 The Director was instructed to study what other mechanisms could be adopted to impose sanctions o n
States for the non-submissions of oil reports, and to report to the Assembly at its 1st extraordinary sessio n
(document 92FUND/A.1/34, paragraph 153) .

!Consideration at the Assembly 's 1st extraordinary__session

2 .1

	

At its 1st extraordinary session, the Assembly considered a study prepared by the Director of mechanism s
other than that provided in Article 15 .4 of the 1992 Fund Convention which could be adopted to impose sanctions



92FUND/A.2/10

	

-2 -

on States for the non-submissions of oil reports . The Assembly noted the sanction mechanisms adopted withi n
the framework of certain other organisations (document 92FUND/A/ES .1/22, paragraphs 5 .1 and 5 .2) .

2 .2 The Assembly noted that the 1992 Fund Convention allowed a particular sanction to be imposed on a
Fund Member State which did not ftilfill its duties under the Convention to submit oil reports, namely that, if th e
non-submission or late submission of oil reports resulted in a financial loss for the 1992 Fund, the State i n
question should be liable to the Fund for such loss .

2 .3 Several delegations expressed the view that it was not acceptable that a number of States had no t
submitted their oil reports to the 1971 Fund and that it was important to prevent the same situation from arisin g
as regards the 1992 Fund It was emphasised that all States had a duty to fulfill their obligations under the 199 2
Fund Convention, as under the 1971 Fund Convention (document 92FUND/A/ES .1/22, paragraphs 5 .3 and 5 .4) .

2 .4 It was suggested that a State which had not presented its reports on oil receipts could be considere d
ineligible for election to the claims subsidiary body which will be established by the Assembly . The suggestion
was also made that the 1992 Fund could refuse to pay compensation for pollution damage caused in a State whic h
had not fulfilled its obligations in this regard, at least in respect of claims from the Government or other publi c
bodies . It was further suggested that, in the case of a State which had not submitted its reports on oil receipt s
during a given year, annual contributions based on quantities received during that year could be invoiced on th e
basis of the figures of the latest reports submitted by the State (document 92FUND/A/ES .1/22, paragraphs 5 . 5
and 5.6) .

2 .5 It was mentioned that in some cases States could have valid reasons for having been unable to fulfill thei r
obligations to submit oil reports to the 1992 Fund, and that therefore the question of whether sanctions shoul d
be imposed would have to be decided on a case by case basis . It was stressed that any possible sanctio n
mechanisms could not go further than the 1992 Fund Convention allowed . It was suggested that any measures
would have to be introduced within the framework of the Internal Regulations or Rules of Procedure (documen t
92FUND/A/ES .1/22, paragraphs 5 .7 and 5 .8) .

2 .6 In view of the importance of the submission of oil reports for the operation of the 1992 Fund, the
Assembly invited the Director to study further the issue of sanction mechanisms, in the light of points raised i n
the discussion as reflected in paragraphs 2 .2 - 2 .5 above. The Director was instructed to study in particula r
whether, for contributors in States which had not submitted their oil reports, the assessment of contributions coul d
be made on the basis of estimated quantities (document 92FUND/A/ES .1/22, paragraph 5 .9) .
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Situation in respect of outstanding oil reports

3.1 The extent of the problem in respect of the non-submission of oil reports to the 1971 Fund is set out i n
the table opposite, which lists those Member States of the 1971 Fund which have failed to submit their reports
for one or more years (excluding the reports for 1996 which were due on 31 March 1997), together with estimate s
of the annual quantity not yet reported (based on the latest reports submitted) .

3 .2 As can be seen from the estimated quantities indicated in the right-hand column of the table, nil report s
are expected in respect of six of the States with outstanding reports . Three States have not submitted any reports
since becoming a Member of the 1971 Fund, and quantities received therefore cannot be estimated . The
remaining four States represent approximately 0 .4% of the total quantity of some 1 200 million tonnes o f
contributing oil received in all 1971 Fund Member States (cf document 71FUND/A .20/16, Annex I) .



-3-

	

92FTTND/A .2/10

state Years for which reports outstanding Estimated quantity (tonnes )

Albania 1993, 1994, 1995 No reports yet received

Benin 1991, 1992, 1993, 1994, 1995 0

Gabon 1988,1989,1990,1991,1992,1993,1994,1995 400 00 0

Liberia 1992,1993, 1994,1995 0

Mauritania I995 No reports yet received

Nigeria 1986 1000 00 0
Russian Federation 1992, 1993, 1994,1995 3 400 00 0

Saint Kitts and Nevis 1993,1995 0
Seychelles 19921995 0
Sierra Leone 1992,1993,1994:1995 No reports yet received

Syrian Arab Republic 1990,1991,1992, 1993,1994,1995 400 000
Tuvalu 1993,1994,1995 0
United Arab Emirates 1986, 1987, 1988, 1989,1990,1991, t992,1993, 1994, 1995 0
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Further consideration by the Director

4 .1

	

Relevant provisions of the 1992 Fund:onventio n

4 .1 .1 Article 15 .4 of the 1992 Fund Convention addresses the situation where oil reports are not submitted i n
the time and manner prescribed in the Convention and the Internal Regulations, and reads as follows :

Where a Contracting State does not fulfil its obligations to submit to the Director th e
communication referred to in paragraph 2 and this results in a financial loss for the Fund, tha t
Contracting State shall be liable to compensate the Fund for such loss . The Assembly shall, on
the recommendation of the Director, decide whether such compensation shall be payable by that
Contracting State .

4 .1 .2 The 1992 Fund Convention allows a particular sanction to be imposed on a Fund Member State which
does not fulfill its duties under the Convention to submit oil reports . For this reason, the Director considers tha t
the Conference which adopted the Convention did not wish to allow other sanctions to be imposed . The D irector
therefore maintains the view that the introduction by the Assembly of other sanctions on States, such as restrictin g
voting rights, eligibility for election, or the right to speak, would result in the Assembly acting outside the power s
invested in it under the Convention .

4 .1 .3 As mentioned at the Assembly's 1 st extraordinary session, there may be cases in which States could have
valid reasons for having been unable to fulfill their obligations to submit oil reports to the 1992 Fund . In the
Director's view, it would therefore be inappropriate to impose sanctions automatically in all cases of the non-
submission of reports . This is also the approach adopted by the 1992 Conference in respect of Article 15 .4 of
the 1992 Fund Convention .

4.2

	

ineligibility for election-to the Executiye Committee (when established

4.2.1 It was suggested at the 1 st extraordinary session of the Assembly that a State which had not presente d
its reports on oil receipts could be considered ineligible for election to the claims subsidiary body (Executiv e
Committee) which will be established by the Assembly .

4 .2 .2 In view of the Director ' s position set out in paragraph 4 .1 .2 above, he would not advocate that States
which do not submit their reports on contributing oil should, by a general decision of the Assembly, be ineligibl e
for election to that Committee . However, it would be possible for the Assembly, when electing States to the 199 2
Fund's Executive Committee, to bear in mind which States have failed to submit one or more reports o n
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contributing oil. In the document submitted to the Assembly of the 1971 Fund on the election of tha t
Organisation's Executive Committee, the Director has presented the data on contributing oil receipts in a way tha t
such a distinction may easily be made (cf document 71FUNDIA.20/16, Annex I) .

4 .3

	

Withholding of compensation payment s

4 .3 .1 The suggestion was made at the 1st extraordinary session of the Assembly that the 1992 Fund coul d
refuse to pay compensation for pollution damage caused in a State which had not fulfilled its obligations in this
regard, at least in respect of claims from the Government or other public bodies .

4 .3 .2 The Director considers that the 1992 Fund Convention does not allow the 1992 Fund to withhol d
payments of compensation in such cases, whether to the Government and other public bodies, or to othe r
claimants .

4 .3 .3 It should be noted that, if the approach were to be taken that all claimants in such States would be refused
compensation, victims of oil pollution in a particular State, such as fishermen and small businesses, would b e
penalised for the State's non-fulfilment of its obligations .
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U3Z jltg contributions on the basis of estimated reports

4.4.1 It was also suggested at the I st extraordinary session of the Assembly that, in the case of a State whic h
had not submitted its reports on oil receipts during a given year, annual contributions to be based on quantities
received during that year could instead be invoiced on the basis of the figures of the latest reports submitted b y
the State, possibly increased by say 10%, or on the basis of publicly available figures on oil receipts . It was
noted, however, that publicly available statistics on oil receipts normally related to the aggregate quantity receive d
in a particular State and did not provide information on receipts by individual contributors .

4 .4 .2 The Director considers that there would be no legal basis on which contributors could be required to pay
contributions to the 1992 Fund for a given year in cases where no reports on contributing oil received in th e
relevant year have been submitted by a State . It would also be impossible for the 1992 Fund to issue invoice s
in respect of a State which had not submitted any oil reports since joining the Organisation, as the Secretaria t
would have no names and addresses of any contributors in that State .
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Action to be taken by the Assembly

The Assembly is invited :

(a) to take note of the information contained in the present document ; and

(b) to take such decisions concerning possible sanctions as the Assembly might consider appropriate .
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