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1 lntroductlm 

1.1 The Intersessional Working Group set up by the Assembly at its 16th session was given the 
mandate to study, inter alia. the procedures to be applied by the IOPC Fund in the assessment and 
settlement of claims (document FUND/A.16/32, paragraph 23.4). The present document deals with a 
number of issues relating to such procedures. 

1.2 The procedures referred to in the mandate were also dealt with in documents submitted to the 
first meeting of the Working Group by the French delegation (document FUND/WGR.7/6/Add.3) and by 
the United Kingdom delegation (document FUND/WGR.7/8. paragraph 5). 

1.3 
to the Summary of Incidents in the IOPC Fund's Annual Report for 1993 (Annex XII). 

For further information regarding the incidents mentioned in this document, reference is made 

2 Notification of Incidents to the IOPC Fund 

2.1 In most cases, the IOPC Fund is informed as promptly as practicable when an incident which 
may involve the Fund takes place. Mostly, details are given to the IOPC Fund by the International 
Tanker Owners Pollution Federation Limited (ITOPF). The IOPC Fund Secretariat also learns about an 
incident from the competent authorities of the State in which the incident occurs, from the insurer of 
the shipowner's third patty liability (normally one of the Protection and Indemnity Associations, or P 8 I 
Clubs), or from other sources such as radio broadcasts. 

2.2 At its 9th session, the Assembly took note of a document submitted by the Director (document 
FUND/A.9/17) in which it was indicated that the IOPC Fund sometimes was not informed immediately 
of new incidents in which it might become involved. The Açsembly expressed the opinion that it would 
be in the interest of all parties concerned that the IOPC Fund should be informed promptly of all such 
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incidents. For this reason, the Assembly drew the attention of governments of Member States and 
other parties Concerned (such as the authorities responsible for clean-up operations. shipowners and 
P & I Clubs) to the importance of the IOPC Fund being informed as soon as possible of any new 
incident in respect of which it would have to pay compensation or indemnification. or in respect of 
which there was a real possibility that the IOPC Fund might have to make such payments (document 
FUND/A.9/18. paragraph 20.1). 

2.3 The Assembly also noted at its 9th session that it would facilitate the IOPC Fund's handling of 
any new incident if the following particulars were forwarded to the Director assoon as possible. to the 
extent that they were available (document FUND/A.9/18, paragraph 20.2): 

(a) 
(b) 
(c) 
(d) 
(e) 

(9 

the identity of the ship involved in the incident: 
the date, place and specific details of the incident: 
the type and quantity of oil spilt: 
the kind of pollution damage sustained or threatening: 
the measures that have been taken or which are to be taken in order to combat the 
oil: and 
the authorities dealing with the spill response and the names of the responsible persons 
within the authorities concerned. 

3 Co-oDeration with P & I Clubs 

3.1 The IOPC Fund endeavours to co-operate closely with the insurer of the shipowner's third party 
liability (normally one of the P & I Clubs) in its claim settlement procedures. The investigation of an 
incident and the assessment of the damage caused are normally carried out jointly by the P & I Club 
and the IOPC Fund. The co-operation between the IOPC Fund and the P & I Clubs is governed by 
a Memorandum of Understanding signed in 1980 by the International Group of P & I Clubs and the 
IOPC Fund. A special Memorandum was signed in 1985 governing co-operation between the Japan 
Ship Owners' Mutual Protection and Indemnity Association (JPIA) and the IOPC Fund. These 
Memoranda are reproduced in Annexes I and II. 

3.2 On several occasions, P & I Clubs which are not members of the International Group have, 
at the request of the Director, agreed to apply the terms of the Memorandum of Understanding of 1980 
to particular Spills involving ships entered in such Clubs. 

3.3 The co-operation between the P & I Clubs and the IOPC Fund has proved to be extremely 
valuable. since it has permitted the IOPC Fund to share the experience existing within the Clubs in the 
monitoring of oil spills and the handling of claims for compensation. The IOPC Fund has also had the 
benefit of the services of the P & I Clubs' worldwide network of correspondents. and these Services 
are particularly important in the days immediately following an oil spill. 

3.4 The IOPC Fund has been involved in some incidents where the ship causing the oil spill has 
not been entered in any P & I Club (the VOLGONEFT 263. VISTABELLA and SAMBO N"11 Cases). 
These incidents have been much more difficult to handle, since the IOPC Fund had to become involved 
in every detail of the case without the usual support and assistance of the P & I Club. 

4 A-en by the IOPC Fund Followlnq an Incident 

4.1 Invoking the Memorandum of Understanding 

4.1.1 When a spill of persistent oil from a laden tanker is reported to the IOPC Fund and the ship 
is entered in one of the P & I Clubs which is a member of the International Group. the Fund makes 
a preliminaiy assessment, together with the P & I Club concerned, of whether it is likely that the IûPC 
Fund may become involved in the payment of compensafion or indemnification as a resuii of the 
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incident. If there is a risk that the IOPC Fund may become so involved. the Fund invokes the 
applicable Memorandum of Understanding. 

4.1.2 
Understanding has proved to work very well. 

In the view of the Director, the system of co-operation based on the two Memoranda of 

4.2 Use of Experts 

General 

4.2.1 The IOPC Fund has from the outset used outside experts for advice on clean-up operations 
and on the extent of the pollution damage. In accordance with the Memoranda of Understanding. 
experts are normally appointed jointly by the IOPC Fund and the shipowner/Club to proceed to the site 
of the incident and to follow the clean-up operations and other measures undertaken to prevent or 
minimise pollution damage. All experts are given instructions jointly by the shipowner/Club and the 
IOPC Fund, and report directly both to the shipowner/Club and to the IOPC Fund. In some cases the 
IOPC Fund has employed its own experts for a particular aspect of the case in respect of which a 
conflict of interesi could arise between the shipowner/Çlub and the Fund, eg in respect of the 
relationship between salvage operations and preventive measures. In such cases, the shipowner and 
the Club are informed thereof. 

4.2.2 The experts appointed have the task of dealing with the technical aspects of the case, ie to 
follow any clean-up and preventive measures and advise the çhipowner/Club and the IOPC Fund on 
the reasonableness of the operations carried out so as to enable the shipowner/Club and the IOPC 
Fund to assess the claims for compensation. The experts are also available to give advice to the 
authorities in the State concerned as to the best methods of dealing with the spill. They are often 
instructed by the shipowner/Club and the IOPC Fund to examine the claim documents and give their 
opinion on the claims. It should be emphasised that the experts are instructed not to express any 
opinion as to the cause of the incident or the liabilities of the various parties involved. 

4.2.3 In the Director's view, it is important that the experts used by the IOPC Fund attend the site 
of the incident as soon as possible so as to enable them to follow the operations from the first days. 
It is also crucial that the experts are given access to information by the authorities involved and that 
discussions take place between the persons responsible for the operations and the IOPC Fund's 
experts. The experts who attend the spill on behalf of the IOPC Fund will then be able to give advice 
on the assessment of the claims, based on first-hand knowledge of the operations and the 
circumstances in which they were undertaken. 

4.2.4 The task of the experts is thus to give an opinion on the technical reasonableness of the 
various operations and to assess the quantum of the claims from a technical point of view. It always 
falls on the Director to assess the opinion of the experts when deciding on the admissibility of the 
claims, and the actual negotiations with the claimants are the responsibility of the Director. 

/TOW Experts 

4.2.5 Technical experts from ITOPF have, for over 20 years, attended on-site at oil spills from tankers 
worldwide. Whilst their role can vary from incident to incident, always a primary aim is to provide 
objective technical advice and assistance to those in charge of the clean-up operations, with the aim 
of mitigating any damage caused by the spill. Consultation between the ITOPF experts on-site and 
other parties involved in the incident in order to establish which response measures are reasonable in 
the particular circumstances helps ensure that subsequent claims for compensation can be dealt with 
promptly. As well as advising on clean-up operations, the ITOPF experts frequently assess the extent 
of damage at the time of the spill, often in co-operation with other experts. The assessment Of the 
technical merits of claims for compensation for both clean-up measures and damage is another activity 
regularly undertaken by ITOPF experts. 
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4.2.6 When the IOPC Fund came into existence in 1978 it was recognised that the number of cases 
involving the payment of compensation under the Fund Convention would probably be insufficient to 
justify the IOPC Fund having its own team of technical experts. It was also recognised at the outset 
that there were considerable potential benefits in the IOPC Fund and the P & I Clubs using the same 
experts. whenever possible. Over the years since 1978, ITOPF has acted jointly for the P & I Clubs 
and the IOPC Fund on numerous occasions and there has never arisen any conflict of interest between 
the shipowner/Club and the IOPC Fund in respect of the activities of the ITOPF experts. In some 
cases, ITOPF experts have been appointed by the IOPC Fund alone when there was no P & I Club 
covering the shipowner's liability for pollution damage caused by the  incident.^ 

4.2.7 It would be very difficult to find any other similar group of experts with such extensive 
knowledge in the field as those from ITOPF who are, at the same time. impartial and objective. There 
is also considerable value in the IOPC Fund, as far as possible, using the same group of experts in 
all parts of the world to obtain uniform and consistent technical advice. As stated above, it could be 
counter-productive if the P & I Club concerned and the IOPC Fund were to use different experts to 
advise on the clean-up operations and the technical assessment of claims. 

4.2.8 It should be noted that ITOPF is financed by the world's tanker owners through their P & I 
insurers and that no fees are generally charged by ITOPF when one of its technical experts attends 
on-site at an oil spill from a tanker owned by one of its members. The IOPC Fund has always 
benefited from this arrangement, and whilst it contributes along with the P & I Club involved to the 
travel and out-of-pocket expenses of ITOPF technical experts. it has been charged actual fees only 
when an extensive amount of post-spill claims handling work has been required or when the tanker 
was not owned by a member of ITOPF. 

Other Technical Experts 

4.2.9 In recent years, the IOPC Fund has sought the advice of experts in respect of various matters, 
such as salvage issues, fishery claims, agricultural activities, the contamination of buildings, the 
marketing of fish products and tourism questions. These experts are appointed by the Director after 
an assessment of the particular issues to be addressed by them. 

Legal Advice 

4.2.10 In respect of issues where legal advice is necessary, the IOPC Fund has engaged lawyers in 
the country concerned. The IOPC Fund has thus over the years made extensive use of lawyers in 
Algeria. Canada, Finland, France, Federal Republic of Germany, Greece. Italy. Japan, Republic of Korea, 
Spain, Sweden, United Arab Emirates, United Kingdom and the Union of Soviet Socialist Republics. 

4.2.11 In some cases where the Director has taken the view that there was not a conflict of interest 
between the IOPC Fund and the shipowner/Club, joint lawyers have been used. In many cases. 
however, the IOPC Fund has engaged its own lawyers because it was felt that there was a conflict of 
interest or a risk of such a conflict arising (eg the TANIO, PATMOS. OUED GUETERINI, TOLMIROS, 
AMAZONE. RIO ORINOCO, AGlP ABRUZZO, HAVEN, AEGEAN SEA and BRAER incidents). 

Expertise Relating to the Cause of the lncident 

4.2.12 As regards the establishment of the cause of the incident, there is Often a conflict of interest 
between the shipowner/Club and the IOPC Fund. This is particularly so because the IOPC Fund may 
wish to seek to break the shipowner's right to limit his liability on the ground that the incident occurred 
as a result of the actual fault or privity of the owner. An investigation into the cause of the incident 
could also indicate that the IOPC Fund would be entitled to refuse to indemnify the shipowner/Club for 
part of his/iis liability under Article 5.1 of the Fund Convention. For this reason, the IOPC Fund often 
uses its own experts to investigate the cause of the incident (eg the TANIO. AMAZZONE. RIO 
ORINOCO. AGlP ABRUZZO, HAVEN and BRAER incidents). 



- 5 -  FUND/WGR.7/14 

4.2.13 In collision cases. on the other hand. there would normally not be any confiii of interest 
between the owner of the tanker causing the pollution damagelhis P & I Club and the IOPC Fund as 
regards the taking of recourse action against the other vessel involved in the collision. In these cases, 
therefore, joint experts can normally be used. 

Technical Experrise Within the Secretariat 

4.2.14 As indicated in paragraph 4.2.6 above, it was considered in 1978 that the number of cases 
involving the payment of compensation under the Fund Convention would probably be insufficient to 
justify the IOPC Fund having its own technical experts. In the light of developments in recent years, 
the Director is considering whether il might be appropriate to review this position. 

5 Procedures For Handlina Claims 

5.1 General Claims Handling Procedures 

5.1.1 The Fund Convention contains very few provisions governing the handling of claims for 
compensation and indemnification against the IOPC Fund. Over the years, the IOPC Fund has 
developed procedures for this purpose. The IOPC Fund has generally taken a flexible approach in 
respect of claims handling procedures. so that the procedures can be adapted to the circumstances 
of the case. The IOPC Fund's objective has always been to facilitate the prompt out-of-court 
settlements of claims. 

5.1.2 The IOPC Fund pays compensation to a claimant only to the extent that the claim is justified, 
having regard to the criteria laid down in the Fund Convention. A claimant is therefore required to 
prove his claim by producing explanatory notes, invoices, receipts and other documents to support it. 
Following one incident, some fishery associations stated that they would make an investigation into the 
damage caused. that they were not prepared to allow the IOPC Fund's experts to parîicipate in any 
such investigation nor in any assessment of the damage, and that they expected the IOPC Fund to 
pay compensation in accordance with their assessment. The Executive Committee endorsed the 
Director's position that any payment of compensation should be based on an objective assessment of 
the damage carried out by experts in the field. 

5.1.3 
both claimants and government authorities in investigating any alleged damage caused by a spill. 

5.1.4 The IOPC Fund has issued a Claims Manual in which basic information is given on how to 
present claims against the IOPC Fund. This Manual, which has been published in English, French and 
Spanish. is available to claimants on request. It is the Director's intention to revise and expand this 
Manual in the light of the Working Group's Repon to the Assembly and any ensuing Assembly 
decisions, in order to assist claimants. 

5.1.5 As soon as the supporting documents have been submiiîed. the claims are examined by the 
IOPC Fund Secretariat, in close co-operation with the P & I Club involved. The procedure used for 
claims assessment varies from incident to incident. Claims that do not give rise to any particular 
difficulties and claims arising out of small incidents are normally handled solely by the IOPC Fund 
Secretariat. In certain major cases special arrangements have been made for the examination and 
assessment of claims. The Director's decision as to whether to use local surveyors or to use experts 
with special knowledge (eg in respect of fishery claims or salvage questions) depends on the particular 
circumstances of the case and the complexities of the issues to be addressed. The cost aspect of 
employing experts is also taken into account. One important consideration is whether the IOPC Fund 
Secretariat has sufficient resources to assess the claims, taking into account the workload of the 
Secretariat at any particular time. 

5.1.6 On the basis of the assessment reports submitted by the experts used for that purpose. and 
aïter consultation with the P & I Club concerned, the Director takes a position on the various claims. 

The importance should be emphasised of the IOPC Fund being given full co-operation from 
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Straightforward claims can often be settled promptly without correspondence. If this is not the case, 
the IOPC Fund, in co-operation with the P & I Club, will write to the claimants to request documents 
or explanations to substantiate their claims. When the requested information is received, the IOPC 
Fund Secretariat along with its experts re-examines the claims. This may lead to further questions 
being put to the claimants. 

5.1.7 When the Director considers that no further progress can be made through the exchange of 
letters. he often offers to hold a meeting with the claimant in order to discuss the outstanding matters 
in order to arrive at an agreement. Sometimes it may be necessary for a series of meetings to be 
held. The P & I Club usually participates in such meetings. 

5.1.8 Should the Director reject part or all of a claim, the claimant is informed of the decision and 
the reasons therefor. The Director is prepared to re-examine a claim in the light of new information. 
If the claimant wishes to pursue a claim rejected by the Director, and a matter of principle is involved, 
the claim would normally be submitted to the Executive Commiîtee for consideration. should the 
claimant so request. It goes without saying that if no agreement can be reached with the claimant, 
he is entitled to bring action against the shipowner/Club and the IOPC Fund in the competent couri 
in the State where the damage was sustained. 

5.1.9 If the Director does not have the authority to make a final settlement (cf paragraph 7 below), 
any agreement with the claimant is made subject to the approval of the Executive Committee. The 
claim will then be presented to the Executive Committee at its next session for consideration. Claims 
settled by the Director under his authority are reported to the Cornmittee at its next session. 

5.1.1 O As mentioned in document FUND/WGR.7/3 (paragraphs 4.6.1 -4.6.3). the Director has the 
authority to make provisional payments to victims under certain conditions, in order to mitigate undue 
financial hardship. Such payments have been made by the IOPC Fund in a number of cases, eg the 
VOLGONEFT 263. BRAER and TAIKO MARU incidents. In particular, provisional payments for 
significant amounts have been made in respect of claims arising out of the BRAER incident presented 
by fishermen, salmon farmers, fish processors, crofters and others. 

5.1.11 As a condition for making a final settlement with any claimant. the Director shall obtain from 
the claimant a full and final release in favour of the IOPC Fund in respect of all claims of that claimant 
arising from the incident. In some cases, certain difficulties have arisen in drafting the necessary 
receipts and releases, both as regards provisional payments or part payments. and as regards final 
settlements. These documents have to be drafted in such a way that the IOPC Fund's interests are 
protected under the applicable national law. inter alia as regards subrogation in respect of the amounts 
paid for the purpose of possible recourse action. 

5.2 Local Claims Offices 

5.2.1 In the event that an incident gives rise to a very large number of claims. it is not practicable 
for those claims to be handled by the IOPC Fund Secretariat alone, due to its size. For this reason 
other methods have to be used in such cases. 

5.2.2 Local Claims Offices have been established in two cases, in co-operation with the P & I Club 
concerned, namely in La Coruiia (Spain) and in Lerwick, Shetland (United Kingdom) to handle claims 
arising out of the AEGEAN SEA and BRAER incidents, respectively. The AEGEAN SEA Claims Office 
was set up in agreement with the competent Spanish authorities. That Office. which is still operating. 
has been manned by four or five persons working full time, who have been assisted by a number of 
experts. The BRAER Claims Office was set up within 48 hours of the spill and is also still operating. 
It has been manned by four persons working full time, assisted by a number of experts for special 
tasks. 

5.2.3 The task of establishing the Local Claims Offices in these cases was entrusted to marine 
surveying firms which were responsible for renting the necessary office space and for acquiring the 
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equipment needed to operate the Office. The recruitment of personnel for these Offices was made in 
consultation between those firms, the IOPC Fund and the P & I Club concerned (the UK Club and the 
Skuld Club, respectively). The task of the Local Claims Offices has been to act as a liaison between 
the claimants and the IOPC Fund, to hand out claim forms to potential claimants. to assist claimants. 
to make a first assessment of the claims submitted and discuss them with the claimants for the 
purpose of obtaining supplementary information, and to forward the claims to the IOPC Fund and the 
P & I Club with a recommendation for decision. The direct contacts between the Local Claims Offices 
and the claimants have proved to be very useful. The Director and the P & I Club give instructions 
to the Local Claims Offices, whenever needed, on claims handling and on the criteria to be applied in 
the claims assessment, and the Offices are instructed to refer any questions of principle to the IOPC 
Fund and the P & I Club as soon as they arise. 

5.2.4 
La Coruha and in Shetland. These forms have facilitated the handling of the claims. 

5.2.5 It should be noted that in the AEGEAN SEA case, the Spanish authorities set up a public office 
in La Coruiia to give information to potential claimants concerning the procedure for presenting claims 
and to distribute to claimants the claims forms provided by the IOPC Fund and the P & I Club. 

5.2.6 
taken by the Local Claims Offices. 
consultation with the P & I Club. 

5.2.7 In the Director's view. the experience gained from the use of Local Claims Offices in the 
AEGEAN SEA and BFiAER cases is very good. He is of the view, therefore, that this procedure should 
be considered in the future in cases which give rise to very large numbers of claims. particularly claims 
from individuals and small businesses. It should be noted, however. that the questions of whether a 
Local Claims Office should be established and. if so, how it should operate. will have to be considered 
in the light of the particular circumstances of the case and the situation in the country concerned. The 
use of Local Claims Offices would not normally be appropriate, however, in cases where there is a 
limited number of claims, or where the main claimants are government bodies or other public 
authorities. 

5.2.8 If the IOPC Fund were to set up Local Claims Offices in the future. it might be appropriate to 
consider the legal status of these offices and their relationship with the governments of the States in 
which they are established. 

Forms relating to the main types of claim have been produced for use by claimants both in 

It must be emphasised that no decisions on whether to accept or reject a claim have been 
These decisions have always been made by the Director in 

5.3 Other Methods of Handling Large Numbers of Claims 

5.3.1 
establishing a Local Claims Office have been used. 

5.3.2 The first case which gave rise to a large number of claims was the TANIO incident. In that 
case agreement was reached between the French Government and the IOPC Fund as to the methods 
to be applied for the examination of the Government's claim. The claims in respect of all local 
authorities in one Department in France were submitted to the IOPC Fund by a Co-ordinating 
Committee. There was a helpful unitormity in the presentation of the claims, and any comments made 
by the IOPC Fund or by its technical experts were channelled through the Co-ordinating Committee, 
thus avoiding the repetition of comments to several authorities. The assessment of claims in respect 
of communes in another Department were co-ordinated by the mayor of one commune and comments 
from the IOPC Fund were channelled via him. Some 50 French private claimants were members of 
a voiuntafy association. The presentation of the claims was co-ordinated by the association's lawyer. 
and questions to claimants were channelled directly via a representative of the association, The claims 
of a small number of other private claimants were also co-ordinated by the same lawyer. and 
comments from the IOPC Fund were channelled via him. The few other claimants, including the local 
authorities in the Channel Islands, dealt directly with the IOPC Fund. 

In some cases which have given rise to a large number of claims other methods than that of 
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5.3.3 The experience gained from the TANIO incident was summarised in a document submitted by 
the Director to the 20th session of the Executive Cornmittee (document FUND/EXC.20/5). The 
document contained a summary of the observations which, in the view of the Director, should be borne 
in mind when the IOPC Fund dealt with any major incident in the future. The Committee stressed the 
importance of close co-operation between the IOPC Fund and the authorities in the State affected by 
an incident involving the Fund. 

5.3.4 In recent cases involving large numbers of claims, local marine surveying firms have been 
engaged by the IOPC Fund and the P & I Club concerned to co-ordinate claims, to carry out 
preliminary examinations and to submit recommendations to the Fund and the P & I Club. These firms 
have, to a large extent, carried out the same task as a Local Claims Office would have done. 

5.4 Funding of Studies 

5.4.1 Studies of various kinds may be carried out by different parties in connection with an oil spill. 
The government or other public authorities may commission studies on various aspects of the impact 
of the incident on the affected areas. Claimants may engage experts to undertake studies to support 
their claims. The IOPC Fund may also commission studies to assist in the examination of the claims. 

5.4.2 In several cases the government. the authorities concerned or the claimants have requested 
that the IOPC Fund should pay the cost of certain studies. The IOPC Fund has taken a restrictive 
position in this regard. The Fund has in some cases agreed in principle to pay the cost of studies 
which were necessary for the effective carrying out of clean-up operations or preventive measures or 
which facilitated such operations, whereas ii has refused to pay for studies of a general or pUrely 
scientific character. The IOPC Fund has also declined to contribute to the cost of studies relating to 
alleged damage to the marine environment as such, since in the IOPC Fund's view claims for such 
damage are not admissible under the Civil Liability Convention and the Fund Convention. On the other 
hand, it appears that the cost of studies relating to measures of reinstatement might be admissible. to 
the extent that the studies are useful for the planning and carrying out of such measures (cf document 
FUND/WGR.7/13). As regards studies commissioned by claimants. the IOPG Fund is in principle 
prepared to pay reasonable costs for studies which are necessary for the preparation or which facilitate 
the Fund's examination of those parts of a claim which are admissible. 

5.4.3 It should be noted that at the 5th Intersessional Working Group, established to consider the 
IOPC Fund's policy in respect of claim settlement procedures and the admissibility of claims, there was 
agreement that expenses for research studies should be compensated under the Civil Liability 
Convention or the Fund Convention only if these studies were carried out as a direct consequence of 
a particular oil spill and as a part of the spill response (document FUND/A.4/10. Annex, page 7). The 
Assembly generally endorsed the results of the Working Group's discussions (document FUND/A.4/16. 
paragraph 13). 

5.5 Risk of Over-Payment by the IOPC Fund 

5.5.1 The objective of the claims settlement procedures is to enable the IOPC Fund to make prompt 
payments to claimants. In cases where the amounts claimed exceed the total amount available under 
the Civil Liability Convention and the Fund Convention (60 million SDR or approximately f57 million). 
or where there is a risk that the amounts claimed will exceed that limit, the IOPC Fund has to take 
measures to ensure that all claimants are treated equally, in accordance with Article 4.5 of the Fund 
Convention. In this situation, the IOPC Fund is able to pay only a certain percentage of any approved 
amount. 

5.5.2 This Sluation arose in the TANIO case where claimants originally were paid 61.38% of their 
agreed claims. Later. an additional payment was made so that finally, together with the payments 
from the shipowner's limitation fund, all claimants received approximately 70.3% of their established 
claims. 
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5.5.3 In some recent cases where the total amount claimed greatly exceeded the maximum cover 
under the Conventions. the Executive Committee has instructed the Director that the IOPC Fund 
should, for the time being, make only partial payments in respect of accepted claims, up to a certain 
percentage of any amounts approved. 

6 Relationship Between ComDensation and Recourse Action 

6.1 Before the TANIO case, the IOPC Fund had not developed any policy as to the relationship 
between Compensation to victims and fecourse actions. For this reason, the French Government had 
to consider whether primarily to claim compensation from the IOPC Fund or to take action against the 
shipowner and run the risk of having to wait for compensation from the IOPC Fund until the legal 
action against the shipowner had been completed. It was considered by the French Government at 
that time that its position vis-à-vis the shipowner was comparatively weak. The French Government 
decided. therefore, to concentrate on obtaining compensation from the IOPC Fund. 

6.2 The decision of the Executive Committee in the TANIO case clarified this issue. According to 
that decision. the fact that legal action is taken by a victim against other patties does not necessarily 
mean that no compensation will be paid by the IOPC Fund until this action is completed. 

6.3 The Executive Committee has taken the position that, except in collision cases. the IOPC Fund 
should only take recourse action in cases where there were very strong reasons for taking such 
actions and where. in addition, there was a considerable likelihood of success (document 
FUND/EXC.20/6. paragraph 4.2). 

7 Dlrector's Authoritv to Settle Claims 

7.1 Settlements of claims against the IOPC Fund are approved by the Executive Committee. Under 
the Internal Regulations. the Director may make final settlement of any claim for compensation without 
the prior approval of the Committee. if he estimates that the total cost to the IOPC Fund of satisfying 
all claims arising out of the relevant incident is not likely to exceed 37.5 million (gold) francs or 
2.5 million SDR (f.2.4 million). In addition. the Director is authorised to make final settlement of claims 
from individuals and small businesses up to an amount of 10 million (gold) francs or 0.67 million SDR 
(f640 000) in respect of any one incident (internai Regulation 8.4.1). The Director's authority to settle 
claims for indemnification is limited to 25 million (gold) francs or 1.67 million SDR (fi .6 million) (internai 
Regulation 9.5). 

7.2 The Executive Committee may authorise the Director to settle claims beyond the amounts 
referred to in paragraph 7.1 above in respect of a particular incident (internai Regulations 8.4.2 
and 9.6). In recent years the Committee has. in respect of a number of incidents, given the Director 
authority to make settlements in excess of these amounts, normally without any limit, either in respect 
of all claims arising out of the incident or in respect of certain types of claim. In some cases. the 
Committee has given the Director such authority subject to the proviso that if claims give rise to 
questions of principle which have not previously been decided by the Committee. he should refer such 
questions to the Committee for decision. 

7.3 It should be noted that, if a claim were to give rise to any question of principle not previously 
considered by the Executive Committee. the Director would submit the claim to the Committee for 
consideration. even if he would have the authority to make a final settlement. 

7.4 In a document submitted to the 16th session of the Assembly (document FUND/A.16/22). the 
Director drew attention to the fact that the wording of Internal Regulation 8.4.1 as regards the general 
limit of the Director's authority had given rise to certain difficulties in ensuring the prompt payment of 
compensation to victims. As stated above, the general limit of the Director's authority to settle Claims 
applies only if it is likely that the total cost to the IOPC Fund of satisfying all claims for Compensation 
arising out of a given incident will not exceed 37.5 million (gold) francs, which corresponds to 
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approximately f2.4 million. This means that, since in the case of a major incident the total cost to the 
IOPC Fund of all claims arising out of the incident might exceed the limit of 37.5 million (gold) francs, 
the Director is not authorised to make any final settlements at all (except in respect of claims from 
individuals and small businesses), 

7.5 The Assembly considered a proposal by the Director to authorise him to settle claims up to an 
amount of 37.5 million (gold) francs in respect of each incident, independent of the total estimated cost 
to the IOPC Fund of satisfying all claims for compensation arising out of the incident. Several 
delegations expressed their reluctance to accept the Director's proposal. ' in view of the difficult 
problems that often arose in respect of claims arising out of major incidents. The Assembly decided 
that the question of the Director's authority to settle claims should be considered by the 
7th Intersessional Working Group, in connection with its study of the procedures to be applied by the 
IOPC Fund in the assessment and settlement of claims. 

7.6 
follows: 

Provisional payments to claimants are governed by Internal Regulation 8.6 which reads as 

Where the Director is satisfied in respect of an incident that the owner is entitled to limit 
his liability under the Liability Convention or has no liability under the said Convention 
and that the Fund will be liable under the Fund Convention to pay compensation to 
victims of pollution damage arising from the incident, the Director shall make provisional 
payment to such victims if in his view this is necessary in order to mitigate undue 
financial hardships to them. These payments shall be at the discretion of the Director 
who shall endeavour to ensure that no person receiving such payment receives more 
than 60% of the amount which he is likely to receive from the Fund in the event of 
claims being abated pro rata. Total payments under this paragraph shall not exceed 
90 million francs in respect of any one incident. The relevant date for conversion shall 
be the date of the incident in question. Such provisional payments may be made 
before the shipowner has established the limitation fund in accordance with Article V.3 
of the Liability Convention. 

7.7 The Director has made provisional payments under Internal Regulation 8.6 in several cases. 
For example, such payments were made in the VOLGONEFT 263 case in order to mitigate undue 
financial hardship to a fisherman who had had 400 of his salmon nets damaged by oil. 

7.8 
amended. 

The Director does not consider that there is any need for Internal Regulation 8.6 to be 

8 

8.1 Participation of Interested Delegations 

8.1 .I 

Çonslderation of Claims bv the Executive Commiitee 

The Rules of Procedure of the Executive Committee contain the following provision: 

in case a Member or a public authority of a Member has a claim against the Fund, 
such a Member shall have no voting right when that claim is being considered by the 
Executive Committee. 

8.1.2 At the 37th session of the Executive Committee, the Chairman proposed that, in order to 
ensure a balanced discussion. the delegation of a Member State which had a direct interest in an 
incident should. during the Committee's consideration of a claim arising out of that incident, be allowed 
to make only one intervention, after the Director's introduction, whereafter the Committee would 
consider the claim: should questions be put to that delegation during the discussions, however. it 
would be allowed to respond. The Chairman's proposal was accepted by the Executive Committee. 
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8.2 

8.2.1 
shall be held in public, unless the Committee decides otherwise in a particular case. 

8.2.2 The Executive Committee has on several occasions decided to hold sessions in private. which 
were open oniy to IOPC Fund Member States (both members of the Executive Committee and non- 
members), whilst delegations of non-Member States and observer organisations were not allowed to 
attend. Such closed sessions have been held in connection with the TANIO, RIO ORINOCO. AGlP 
ABRUUO and BRAER incidents when issues (such as the taking of legal action or the making of out- 
of-court settlements in recourse proceedings) were discussed in respect of which it was not 
considered appropriate for representatives of non-Member States or observer organisations to attend. 

8.2.3 At closed sessions, the experts advising the IOPC Fund on the issue under consideration would 
normally be present. The question of whether a representative of the P & I Club concerned should 
be permitted to be present should, in the Director's view, be decided in the light of the particular 
situation. 

Closed Sessions of the Executive Committee 

In accordance with Rule 12 of the Rules of Procedure of the Executive Committee. sessions 

8.3 Working Methods of the Executive Committee 

8.3.1 In the light of the greatly increased number of incidents involving the IOPC Fund in recent 
years, and the large numbers of complex claims arising therefrom, it might be appropriate to consider 
the working methods of the Executive Committee. It should be noted in this context that the number 
of Committee meetings held in recent years has placed a considerable burden on the Secretariat. 
particularly in connection with the preparation of documentation for the meetings. 

8.3.2 The "1 992 Fund", ie the Organisation established by the 1992 Protocol to the Fund Convention. 
will not have any Executive Committee. The Assembly may establish subsidiary bodies to deal with 
claims. 

8.3.3 The Director is of the view that the working methods of the Executive Committee would best 
be considered within the framework of the preparations for the entry into force of the 1992 Protocols 
to the Civil Liability Convention and'the Fund Convention. 

9 Leaal Action Aaainst the IOPC Fund 

9.1 In respect of the TOLMIROS incident, the Swedish Government took legal action against the 
shipowner, the P & I Club and the IOPC Fund. The IOPC Fund argued that it was not liable to pay 
compensation since it was not proven that the oil originated from a laden tanker. In the end, the 
Swedish Government withdrew the legal action. 

9.2 
admissibility of claims, viz the PATMOS. HAVEN and AEGEAN SEA incidents. 

9.3 The fact that legal action has been taken does not result in the IOPC Fund withdrawing from 
any negotiations with the claimants for the purpose of reaching out-of-court settlements. In the 
PATMOS case, negotiations were carried out during the court proceedings, and these negotiations 
resulted in most of the claims being settled out of court. 

9.4 In the HAVEN case, a number of factors have contributed to the lack of progress in the court 
proceedings, in particular the complexity and level of the claims, and the issue of which method should 
be used for the conversion of (gold) francs into Italian Lire. Nevertheless, discussions have been held 
between the Italian Government and the IOPC Fund concerning a number of issues that have arisen. 

There are only three cases in which the courts have been seized with the question of the 
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9.5 With respect to the AEGEAN SEA case, negotiations are being held between the IOPC Fund 
and the shipowner/Club. on the one side. and the claimants. on the other side, for the purpose of 
reaching out-of-court settlements. notwithstanding the on-going court proceedings. 

9.6 In the court proceedings in the PATMOS, HAVEN and AEGEAN SEA cases, the IOPC Funds 
position in respect of the claims reflects the policy developed by the Fund over the years. The IOPC 
Fund's pleadings in these proceedings have been prepared by the Fund's lawyer in the State where 
the proceedings are taking place, normally in consultation with the lawyer representing the P 8 I Club 
concerned. The IOPC Fund's lawyers have been assisted by technical experts. where appropriate. 
The Director has participated actively in the elaboration of these pleadings. 

10 lndeoendent Investlaatlons bv the IOPC Fund Into the Cause of Incidents 

10.1 At its 15th session, the Assembly considered whether it would be useful for the IOPC Fund 
to carry oui its own independent investigations into the cause of incidents. to enable the Fund to form 
an opinion at an early stage as to whether an incident was due to the fault or privity of the shipowner 
or whether there were any grounds for taking recourse action against third parties. The Assembly took 
the view that the IOPC Fund should continue the flexible policy followed so far, ie to appoint legal 
and technical experts to carry out independent investigations into the cause of a particular incident 
involving the IOPC Fund in cases where the Director considers it to be in the best interest of the Fund 
to do so. 

10.2 During the discussion of this matter within the Assembly, several delegations stressed the 
importance of the IOPC Fund being afforded the opportunity of becoming involved in the investigations 
carried oui by the competent coastal or flag State into the cause of incidents and of the Fund being 
granted access as soon as possible to the results of any such investigations. The United Kingdom 
delegation stated that the United Kingdom Government would be prepared to study this matter further. 
in consultation with other interested governments, and submit a drafl Resolution to the Assembly for 
consideration. The Assembly accepted with appreciation the United Kingdom's offer to carry oui such 
a study. The Assembly decided at its 16th session to defer its consideration of this issue to a future 
session. as the study had not been completed. 

11 Llrnitation Proceedinas 

11.1 Establishment of Limitation Fund 

In a number of cases, legal action has been brought by claimants against the shipowner in 
order to enable him to establish the limitation fund. Once the limitation fund has been established and 
all claims have been settled, the legal action has been withdrawn. 

11.2 Waiver of Requirement to Establish the Limitation Fund 

11 2.1 The Executive Committee has on several occasions noted that the IOPC Fund should normally 
require the establishment of the limitation fund referred to in Article V.3 of the Civil Liability Convention 
in order to be able to pay compensation and that this requirement can be waived only in exceptional 
cases. 

11.2.2 In certain cases in Japan, the Executive Committee has waived the requirement to establish 
the limitation fund in view of the disproportionately high legal costs that would have been incurred in 
establishing the limitation fund, compared with the low limitation amounts under the Cid Liabiiiiy 
Convention in these cases. in one case, the Committee took into account the fact that the cost of 
establishing the limitation fund was disproportionate to the amount payable by the IOPC Fund in 
compensation and indemnification, In these cases the Committee has recalled that under the 
Memorandum of Understanding signed by JPlA and the IOPC Fund, JPlA undertakes to repay in full 
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any amount paid by the IOPC Fund in compensation if it is held by the competent court that the 
shipowner is not entitled to limit his liability under the Civil Liability Convention. 

11.3 Payment of Compensation Before the Establishment of the Limitation Fund 

11.3.1 As regards incidents in Japan, a special procedure was agreed in 1979 between the IOPC 
Fund and JPIA. Under this procedure. the limitation proceedings are suspended immediately after the 
application for the commencement has been filed. This procedure was devised in order to enable the 
IOPC Fund to intervene in the limitation proceedings if the official investigation into the cause of the 
incident were to show that the incident occurred as a result of the actual fault or privity of the owner. 
While the limitation proceedings are suspended, out-of-court negotiations on the claims settlement are 
carried out. Third party claims are settled with the consent of JPlA and the IOPC Fund. JPlA pays 
compensation in respect of the accepted claims up to an amount corresponding to the limit of the 
shipowner's liability under the Civil Liability Convention, and the IOPC Fund pays the balance. 
Indemnification to the shipowner is not paid by the IOPC Fund until the official investigation into the 
cause of the incident has been completed by the Japanese authorities, so that the Fund can establish 
whether there is any ground for refusing the payment of such indemnification. When all claims arising 
out of the incident have been settled and the official investigation has been completed. the limitation 
proceedings are recommenced. The court will then apply the formal procedure laid down in Japanese 
national law. It is not until this stage that the shipowner or his insurer deposits the sum representing 
the limitation amount. As the official investigation into the cause of the incident takes 12-18 months, 
compensation is paid to victims some considerable time before the limitation proceedings are 
recommenced and the limitation amount actually deposited. 

11.3.2 Under the Memorandum of Understanding, JPlA guarantees payment into court of the 
shipowner's limitation fund, if requested by the IOPC Fund to do so. JPlA has also undertaken to 
repay in full any amount paid by the IOPC Fund in compensation if it is held by the competent court 
that the shipowner is not entitled to limit his liability under the Civil Liability Convention. 

11.3.3 The procedure applied in Japan was approved by the Executive Committee at its 14th session. 

11.3.4 In recent years, the IOPC Fund has also in some non-Japanese cases (such as the EWER 
and the KEUMDONG N"5) started paying compensation before the limitation proceedings have been 
commenced, in order to ensure the prompt payment of compensation to victims. In these cases. the 
ship was entered with a P & I Club which is a member of the International Group. The Club has 
paid claims up to an aggregate amount corresponding approximately to the limitation amount and the 
IOPC Fund has paid over and above that amount. 

11.3.5 It should be noted that in many cases the P & I Club pays compensation to victims before the 
limitation fund has been constituted, and continues to make such payments after the establishment of 
the limitation fund. In such cases the P & I Club acquires by subrogation the right of the person paid 
against the limitation fund and the IOPC Fund. 

11.4 Right to Limit 

11.4.1 
of the right of limitation if the incident occurred as a result of the actual fault or privity of the owner. 

11.4.2 In one case in Japan (the SHINKAI MARU N"3), the master of the vessel was at the same time 
the shipowner. In another case in Japan (the KOHO MARU N"3). the master of the ship was at the 
same time president of the company which owned it. In these cases it was established that the 
incidents occurred as a result of the negligence of the owner or president, respectively, acting in his 
capacity as master. The question arose therefore whether the shipowner was entitled to limit his 
liability. The Executive Committee took the view that the owner/master's or presidenVmaster's 
negligence, attributable to him as a master, should not deprive the owner of his right to limit his liability. 

Under Article V.2 of the Civil Liability Convention, the shipowner is not entitled to avail himself 
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11.5 Person Entitled to Limit 

In the AMAZZONE case, the Executive Committee took the position that only one person (the 
registered owner) could benefit from the right of limitation of liability under the Civil Liability Convention. 
This question arme since the limitation fund had originally been constituted on behalf of the two 
persons in whose name the tanker was registered under Italian law, viz the "proprietario" and the 
"armatore". The French court allowed an appeal to the effect that the limitation fund should be 
established only on behalf of the person indicated in the registration document as the 'proprietario'. 

11.6 Right of Direct Action Against the Insurer 

In the context of the AMRI case, the question arose as to whether there was a right of direct 
action against the shipowner's insurer in cases where a tanker was carving less than 2 O00 tonnes 
of oil in bulk as cargo and was therefore not under any obligation to maintain insurance in accordance 
with the C i i l  Liability Convention. In view of the solution arrived at in that case, however. whereby an 
agreement was reached with the P 8, I insurer to make an ex-gratia payment to the IOPC Fund 
corresponding to the limitation amount applicable to the ship, the Executive Committee did not consider 
it necessary to take any position as to the interpretation of the Civil Liability Convention on this point. 

12 Indemnification of the ShiDowner 

12.1 Calculation of Indemnification 

In respect of some incidents in Japan, the Executive Committee considered the method of 
converting (gold) francs into national currencies to be applied for the calculation of the indemnification 
payable to the shipowner under Article 5 of the Fund Convention. For ieaons  of practicability. the 
Committee decided that in these cases the method of conversion used by the competent court in 
establishing the limitation amount should also be used for the calculation of indemnification. 

12.2 Recipient of Indemnification 

In the context of the GLOBE ASlMl case, the Executive Committee took the view that, if claims 
for indemnification under Article 5 of the Fund Convention were made by both the shipowner and his 
insurer, payment of indemnification had to be made to the person who had actually established the 
limitation fund. 

13 Action to  be Taken bv the Worklna GrOUD 

The Working Group is invited to: 

take note of the information contained in this document: 
examine the procedures applied so far by the IOPC Fund in the assessment and Settlement 
of claims: 
i d e n t i  the need, if any, for modifications of these procedures: and 
make such recommendations to the Assembly in respect of the various issues dealt with in this 
document as the Working Group may deem appropriate. 

(a) 
(b) 

(c) 
(d) 

* * *  
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ANNEX I 

MEMORANDUM OF UNDERSTANDING WITH THE 
INTERNATIONAL GROUP OF P & I CLUBS 

The International Group of P & I Clubs (hereinafter referred to as "the Clubs"), whose names and 
addresses are scheduled hereto, and the International Oil Pollution Compensation Fund (hereinafter 
referred to as "the IOPC Fund") agree a5 follows: 

The Clubs (together or individually. as the case may be) shall encourage and recommend that 
each of their Members promptly take or cause to be taken preventive measures when there 
is an escape or discharge of oil from one of their ships (as defined in Article l(1) of the CLC) 
threatening to cause pollution damage to the territory. including the territorial sea. of a Fund 
Convention Contracting State, unless there is no liability on the part of the Member concerned. 
However, the Clubs shall not be obliged to encourage or recommend to take such preventive 
measures to the extent that the cost thereof is likely to exceed the limit of that Member's legal 
liability or the maximum P 8. I cover available for oil pollution liabilities. 

The Clubs will report the IOPC Fund each escape or discharge of oil which is likely to involve 
a claim against the IOPC Fund. and thereafter the parties hereto will exchange views 
concerning the same and co-operate with a view towards avoiding, eliminating or minimizing 
pollution damage. 

The IOPC Fund recognizes the primary responsibility of the Clubs for the handling of claims 
against their Members. However, the Clubs will consult with the IOPC Fund concerning such 
claims as involve the likelihood of claims being made against the IOPC Fund. 

Wherever possible and practical the Clubs and the IOPC Fund shall co-operate in the use of 
lawyers, surveyors and other experts necessary to determine the liability of the shipowner to 
third party claimants. In these circumstances the costs incurred shall be pro-rated between 
the shipowner concerned and the IOPC Fund in accordance with the respective amounts of 
their ultimate liability for the incident. 

Where on payment of compensation or indemnification by the IOPC Fund, the IOPC Fund 
acquires subrogated rights, the Clubs will use their best efforts to ensure that any of their 
Members who have received any such compensation or indemnification shall fully assist the 
IOPC Fund to enforce such rights, subject to the usual indemnity as to costs and other 
customary indemnities being provided by the IOPC Fund. 

The Clubs and the IOPC Fund shall exchange views from time to time with each other and 
shall co-operate in an effort to alleviate and dispose of such problems as may arise. In 
particular, the Clubs and the IOPC Fund will exchange views and will consult with one another 
when an incident occurs so that the term "pollution damage". which has the same definition 
in the Civil Liability Convention and the Fund Convention, receives the same interpretation by 
the Clubs and by the IOPC Fund. 
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7 This Memorandum shall enter into force when signed on behalf of the Clubs and the IOPC 
Fund. Either party may terminate this Memorandum by giving six months' prior written not ie  
to the other party. 

Dated this 5th day of November 1980. 

Signed 

* t t  
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ANNEX II 

MEMORANDUM OF UNDERSTANDING WITH THE JAPAN SHIP OWNERS' 
MUTUAL PROTECTION AND INDEMNITY ASSOCIATION (JPIA) 

Whereas the International Oil Pollution Compensation Fund (IOPC Fund) and the Japan Ship Owners' 
Mutual Protection and Indemnity Association (JPIA) have recognised, based on their experience in 
dealing with a number of oil pollution incidents in Japan since 1979. that it is desirable for third party 
claims arising out of oil pollution from vessels entered with JPlA to be settled out of court, 

Whereas the IOPC Fund and JPlA have recognised that if an oil spill should occur measures should 
be taken without any delay in order to prevent or minimise pollution damage, 

Whereas it is recognised that the owner of a vessel is entitled to claim compensation from the IOPC 
Fund for costs of measures to prevent or minimise pollution damage (preventive measures) and for his 
clean-up costs in accordance with the Law on Compensation for Oil Pollution Damage. the Japanese 
legislation giving effect to the International Convention on Civil Liability for Oil Pollution Damage, 1969, 
and the International Convention on the Establishment of an International Fund for Compensation for 
Oil Pollution Damage, 1971 (Fund Convention), 

Whereas the IOPC Fund and JPlA have agreed that a speedy payment of compensation is essential 
to mitigate undue financial hardship to victims of oil pollution, 

Now, therefore, the IOPC Fund and JPlA agree as follows: 

1 Should any oil spill occur from a vessel entered with JPIA, JPlA shall encourage the owner 
of the vessel to take appropriate measures to prevent or minimise pollution damage. 

2 JPlA shall notify the IOPC Fund, as soon as reasonably possible, of any incident which is likely 
to involve the IOPC Fund, as well as the cover by JPlA applicable to the vessel at the time of 
the incident. 

3 Any settlement of the third party claims and the owner's claim for his costs of preventive 
measures and his clean-up costs shall be made with the mutual consent of the IOPC Fund 
and JPIA. 

4 When JPlA has settled claims with the consent of the IOPC Fund. JPlA will pay the third party 
claims and the owner's claim for his costs of preventive measures and for his clean-up costs 
in full provided, however, that the total amount payable by JPlA shall not exceed the sum 
equivalent to the cover in respect of the vessel concerned under JPIA's policy effective at the 
time of each particular incident. The IOPC Fund shall reimburse JPlA the sum paid thereby, 
minus the sum equivalent to the limit of the owner's liability under the Law on Compensation 
for Oil Pollution Damage. Should the aggregate amount of the established claims of third 
parties and the owner exceed the said cover, the IOPC Fund shall pay the balance required 
to satisfy the claimants. However, the total amount to be paid by the IOPC Fund in respect 
of any one incident shall, in no event. exceed the maximum amount of compensation payable 
by the IOPC Fund under Article 4 of the Fund Convention. 
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5 

6 

7 

8 

9 

10 

11 

12 

The IOPC Fund agrees to facilitate out of court settlement of claims mentioned in paragraph 3 
above. subject to the terms and conditions stipulated in the "General Undertaking" issued by 
JPlA which is attached to this memorandum. 

JPlA agrees to repay in full any amount paid by the IOPC Fund under this agreement if it is 
held by the competent court that the owner is not entitled to limit his liability under the Law 
on Compensation for Oil Pollution Damage. The IOPC Fund shall notify the owner and JPlA 
of the Pound Sterling amount of the sum in yen advanced by the IOPC Fund under this 
memorandum. Repayment shall be made by JPlA in Pounds Sterling and shall include interest 
in Pounds Sterling at a rate 1% above the lowest London clearing bank base rate for the 
period from the date of the receipt of each amount by JPlA to the date of repayment, provided. 
however. that such a repayment shall in no event exceed the sum equivalent to JPIAs cover 
on the vessel under JPIA's policy effective at the time of each particular incident. 

The IOPC Fund will indemnify the owner or JPlA in accordance with Article 23 of the Law on 
Compensation for Oil Pollution Damage as soon as the owner's right to limit his liability under 
the said Law is established. 

Wherever possible and practicable. JPlA and the IOPC Fund shall co-operate in the use of 
lawyers. surveyors and other experts necessary to determine the liability of the owner or oi JPlA 
for the pollution damage. The costs incurred shall be pro-rated between the owner or JPIA, 
on the one hand. and the IOPC Fund, on the other. in accordance with the respective amounts 
of their ultimate liability for compensation for pollution damage. 

On payment of compensation or indemnification by the IOPC Fund to JPIA. the IOPC Fund 
shall acquire by subrogation the rights that the person so compensated or indemnified may 
enjoy under Japanese law. 

When JPlA or the IOPC Fund takes recourse action against a third party. both parties will co- 
operate wherever possible and practicable in pursuing such actions. The costs incurred for 
such actions and the monies recovered therefrom will be shared between JPIA. the IOPC Fund 
and other parties concerned, il any, in accordance with a formula to be agreed upon for each 
case. 

Notwithstanding the preceding paragraphs, il either the IOPC Fund or JPlA considers it 
necessary to deal with a specific case in a different way than that laid down in this 
memorandum. each party shall notify the other to that effect. The IOPC Fund and JPlA shall. 
in such a case. enter into discussions in order to find a suitable way of dealing with the case 
which is satisfactory to both parties. 

This Memorandum shall be effective when signed on behalf of JPlA and the IOPC Fund. Ether 
party may terminate this Memorandum by giving six months' prior notice to the other party. 

This 25th day of November 1985. 

Signed 


