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Note by the Director 

1 Introduction 

1 .I At its first meeting. the 7th Intersessional Working Group considered whether and, if so, to what 
extent the IOPC Fund should pay compensation for l o s  of income suffered by employees in certain 
sea-related activities who have been made redundant or put on part-time work as a resuit of an oil 
pollution incident. The Working Group also discussed the situation where employers in sea-related 
activities maintained their work force, aithwgh there was either insufficient work to keep the employees 
occupied or no work at all for many months: the question was whether, in such cases, in the 
assessment of compensation to the employer, deductions should be made for salaries paid to such 
employees. Reference is made to paragraphs 6.3.40-6.3.42 of the Report of the Working Group's first 
meeting (document FUNDNVGR.7/1 O). 

1.2 
second meeting, on the basis of a new document to be prepared by the Director. 

As set out in that document, the Working Group decided to examine this issue further ai its 

2 Prevlous Declslons by the IOPC Fund 

The decisions taken by the IOPC Fund to date on these issues can be summarised as follows 
(cf document FUND/WGR.7/3. paragraphs 2.2.1 1, 2.2.1 5 and 2.2.1 9): 

2.1 Cost of Maintaining Staff Fish Farmers 

2.1.1 Some salmon farmers in the BRAER case who were unable to harvest their fish nevertheless 
maintained their workforce. although there was either insufficient work to keep the employees fully 
occupied or no work ai all for many months. The Executive Committee noted that the damage suffered 
by these salmon farmers consisted of damage to property (ie to the salmon) and that the compensation 
related to the value of the destroyed property. In the view of the Committee. it would be for the 
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individual salmon farmer concerned to decide whether or not to retain the staff, without this having any 
impact on the amount of compensation payable, 

2.2 Cost of Maintaining Staff: Fish Processors 

2.2.1 In the BRAER case, some employers in the fish processing industry had maintained their 
workforce, although there was either insufficient work to keep the employees fully occupied or no work 
at all for many months. The Executive Committee noted that the claims by these fish processot's 
related to loss of profit resulting from the reduction in the supply of fish due to the destruction of the 
Salmon or the imposition of an exclusion zone by the United Kingdom Government. 

2.2.2 The Executive Committee decided that each claim by a fish processor would have to be 
considered on its own merits in the light of the situation of the individual claimant when examifling 
whether deductions should be made for salaries paid to employees who were retained. The Committee 
took the view that account should be taken of whether the claimant had acted reasonably in the 
circumstances. against the following criteria: 

t 

b 

* 

t 

what would have been the cost of redundancy payments? 
what would be the cost of re-employing staff? 
for how long would there be insufficient work? 
what would be the difficulties in re-employing suitable staff? 
what damage would be done to the claimant's reputation as a responsible employer 
if employees were made redundant? 
what difficulties would there be for those made redundant in finding new employment? 

2.3 Employees Put on Part-Time Work or Made Redundant by Employers in Sea-Related Activities 

2.3.1 Following the AEGEAN SEA and BRAER incidents, claims for loss of income were submitted 
by employees at fish processing plants, mussel farms or shellfish purification plants who had either 
been placed ori part-time work or who had been made redundant. 

2.3.2 When the Executive Committee examined these claims, some delegations expressed the View 
that the losses should be governed by the contractual relationship between the employer and the 
employee. The Spanish delegation was of the view that these losses were a direct result of the 
pollution, and the Italian delegation considered that the claims were admissible provided that there WéS 
a link of causation between the incident and the loss. 

2.3.3 The Committee took the view that the losses suffered by employees were a more indirect 
result of contamination than losses suffered by companies or the self-employed, Since the IOSSeS Of 
employees were the result of their employers being affected by the consequences of a Spill and 
therefore having to reduce their workforce: the losses suffered by such employees were one step 
more remote than losses suffered by fish processors. The Committee concluded that such losses 
could not be considered as "damage caused by contamination" and therefore did n d  fall within the 
definition of "pollution damage". 

2.3.4 At a later Executive Committee session, some delegations obsetved that this was an 
unfortunate decision concerning the "weakest in society", and that it was not appropriate to make such 
a distinction between employees and companies or the self-employed. The Committee decided that 
it would reconsider the matter if new evidence or facts were presented to justify re-examination. 

3 Documents Submitted to  the First Meetlna of the Worklna G r o w  

3.1 The French delegation noted in document FUND/WGR.7/6/Add.l that the IOPC Fund had 
excluded compensation for workers laid off or put on part time work because of the existence Of a 
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contract d work which broke the direct link of causation between their drop in income and the 
pollution (paragraph 6.4). The French delegation examined this problem further under the heading of 
"preventive measures"'" as follows (paragraph 13): 

The decision to lay-off or put on part-time working some or all the staff of an 
undertaking whose activity is directly affected by the pollution can be considered as a 
preventive measure to diminish the operating loses of that company. 

In considering the criterion of proportionality of the measure to the damage to 

the proportion of the activrty affected by the pollution in the general activity of 
the undertaking: 

the characteristics of the jobs involved (level of skills): 

the state of the local labour market for such jobs (possibility of being taken on 
again when the activity starts up again). 

The attention of the Intersessional Working Group should be drawn to the fact 
that any claims which may be submitted by the employees concerned who have not 
received satisfactory compensation from social welfare bodies, or claims by such bodies 
themselves. should be accepted as loss or damage caused by the preventive measures 
taken by the employer. 

3.2 In that document. the French delegation also indicated a possible alternative approach, namely 
that the measures might be considered as "preventive measures" taken by a victim to minimise his 
loss (document FUNDIWGR.7I6IAdd.1, paragraph 15): 

which it relates, several elements might be taken into account, including: 

- 

- 

- 

The three kinds of measure just considered [claims relating to publicity 
campaigns, lay-off of employees and the destruction of produce] in relation to the 
concept of "preventive measures'' migM also be considered as "preventive measures" 
taken by the victim to minimise his losses. 

This approach, corresponding to a general principle of the law of liability found 
in all legal systems, has practical consequences on the solutions considered previously. 

Unlike the "preventive measures" that can be taken by any person. this one has 
to be taken by the victim himself. 

As far as the admissibility of claims relating to the destruction of produce is 
concerned (point 14). the assumption that it is for the public authority that took the 
decision to claim compensation would no longer be valid. 

Similarly, employees laid off or put on part-time work (point 13) would no longer 
have the right to submit a claim for compensation on the basis of a loss caused by a 
preventive measure. 

This would also apply to social welfare bodies. 

3.3 
(document FUNDIWGR.7/8, paragraph 3.5): 

A document presented by the United Kingdom delegation dealt with this matter as follows 

<1> The original French version of the document distinguishes between "mesures de sauvegarde", ie preventie measures 
as defined in Alticle 1.7 of the Civil Liability Convention. and '"mesures préventives". ie measures taken by a Victim 
to minimise his loss. 
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The United Kingdom delegation [therefore] considers that those who can demonstrate 
that their employment. or their commercial activities. are 

(a) directly dependent on to the supply of property which has been directly 
damaged by oil pollution, and 

that supplies have been stopped or curtailed, and (b) 

(C) there is no readily available alternative source of supply or alternative 
commercial, or employment, activiiy they can undertake 

merit consideration for compensation. The Delegation recommends that the Working 
Group should consider developing criteria for such claims. 

3.4 A document concerning compensation payable to employees who had been laid off Was 
submitted to the first meeting of the Working Group by the Spanish delegation (document 
FUND/WGR.7/7). This document contains the following conclusions (paragraphs 3 and 4): 

The Spanish Administration considers that the appropriate balance distorted by the 
damage must be restored and that the workers shall receive the appropriate 
compensation for the difference between what they would have received if the incident 
would have not occurred and what they really received. 

It must be taken into account that the integral compensation of the damage caused is 
never guaranteed under the national system of unemployment payments. For this 
reason as well, the Spanish Administration concludes that the affected workers meet 
all the requisites to be compensated for their respective loss of income. 

Finally, the right of the Spanish Administration to claim the payments made to the 
workers under the national unemployment scheme and the eventual payments made 
by the above referred Salaries Guarantee Fund must be recognised. 

The Working Group of the Executive Committee of the IOPC Fund is invited to consider 
the present information and to adopt the appropriate measures by which the workers 
that have suffered loss of income as a consequence of the accident. be included as 
victims entitled to be compensated. 

4 Director's Considerations 

4.1 
the Executive Committee have not given rise to any objections on the part of delegations. 

4.2 In respect of fish farmers, the Executive Cornmittee took the view that the compensation related 
to damage to property and that it would be for the individual farmer to decide whether or not to retain 
his staff, without this having any impact on the amount of compensation payable. 

4.3 With respect to fish processors, the Executive Committee decided that each claim would have 
to be considered on its owns merits in the light of the situation of the individual claimant when 
examining whether deductions should be made for salaries paid to employees who were retained. The 
Committee took the view that the decision should be based on whether or not the claimant had acted 
reasonably in the circumstances, and laid down certain criteria in this regard which are set out in 
paragraph 2.2.2 above. It appears to the Director that the same approach should be taken in other 
similar situations. 

4.4 As regards claims by employees laid off or made redundant, the issue is more difficult. In the 
Director's view, the issue has to be examined in the light of the general criteria for the admissibility of 
claims for pure economic loss, and in particular the requirement as to the link of causation. In this 

As for the cost to the employers of maintaining staff, it appears that the decisions taken by 
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regard, reference is made to the discussions at the Working Group's first meeting (document 
FUND/WGR.7/1 O. paragraphs 6.3.19 - 6.3.25). 

4.5 The French delegation has considered this issue in a different manner (paragraphs 3.2 and 3.3 
above). setting out two possible approaches. 

4.6 According to the French delegation, one approach would be that the decision to make 
redundant, lay off or put on par-time working some or all of the stafi should be considered as 
"preventive measures" as defined in the Civil Liability Convention taken by the employer, and that the 
IoSSeS suffered by the employees could be compensated as "loss or damage caused by preventive 
measures". Reference is made to Article 1.6 of the Civil Liability Convention under which the concept 
of "pollution damage" includes "further loss or damage caused by preventive measures". "Preventive 
measures'' are defined in Article 1.7 as "any reasonable measures taken by any person after an incident 
has occurred to prevent or minimise pollution damage". 

4.7 The other approach to the issue suggested by the French delegation would be to consider the 
decision by the employer to make redundant, lay off or put on part time working some or all of the 
Staff as fulfilling the duty of any victim to minimise his loss. Under that approach. the employer's 
decision would not be "preventive measures" as defined in the Civil Liability Convention, and the loses 
suffered by the employees could not be compensated as "loss or damage caused by preventive 
measures". 

4.8 If the IOPC Fund were to accept in principle claims by employees of the type discussed above, 
several additional questions would have to be addressed. Firstly, criteria would have to be established 
in order to define the groups of employees entitled to compensation. Secondly. it would be necessary 
to consider the period of time for which compensation should be paid. Thirdly. the relationship 
between social security systems and compensation under the Civil Liability Convention and the Fund 
Convention would have to be examined. 

5 Actlon to be Taken bv the Worklna GrouD 

The Working Group is invited to take note of the information contained in this document. 


