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The International Group of P & I Clubs has the following 
comments to make on the most helpful Notes prepared by the 
Director (FUND/WGR.5/1 and FUND/WGR.5/2) : 

FUND/WGR. 5/ 1 

1. While the Group commends the general aim of the measures 
outlined in this paper considerable reservation is felt about 
the question of limitation of liability and the solution 
proposed in the attached agreement with owners and clubs. 
It is undoubtedly true that the provision for breaking 
limitation in the 1969 Convention causes great practical 
difficulty since the Fund cannot know whether or not it will 
be involved until the issue of limitation has been decided. 
Deserving claimants might therefore be out of funds for several 
years. The solution proposed by the Director is an ingenious 
one which would be practical in the majority of cases; however, 
in the cases where the "fault or privity" of the owner also 
constituted "wilful misconduct" and thus voided his P & I cover 
it can be seen that the Club concerned would be prejudiced by 
the undertaking given in the proposed agreement. It may be 
worth noting that under Article 7 . 7  of the Convention the 
insurer can avail himself of the limits prescribed in the 
Convention regardless of the fault or privity of the insurer. 



FUND/WGR.5/3 - 2 -  

Perhaps suitable exceptions can be made in the proposed agreement 
so as to leave this risk with the Fund. We would wish the 
Director to be given greater flexibility with regard to the 
establishment of the limitation fund by the owner in order to 
alleviate the procedural complications and delays referred to 
by the Director. In practice the Director will take legal and 
other expert advice and exercise his judgement on whether or not 
to challenge the owners' right to limit. We would urge that the 
Director be empowered to exercise his judgement at an earlier 
stage, i.e., before the owner has actually established the fund, 
based on the same legal or expert advice. 

2 .  However, the International Group would suggest that the most 
appropriate remedy would be to ensure that when the 1969 
Convention comes to be reviewed, provision should be made for 
unbreakable limits. It is hoped that such review would also 
include the provisions regarding the constitution Of the 
limitation fund which cannot be established until proceedings 
have been instituted in respect of which not all Contracting 
States have yet established any legislative procedure. 

FUND/WGR. 5/ 2 

3 .  Again, the Group considers that in order to solve the 
question of whether pre-spill preventive measures (page 4 ,  

paragraph 1l.a) are covered, appropriate amendment should be 
made to the 1969 Convention. However, it would clearly be 
helpful if the States parties to the Fund Convention could 
agree an interpretation in the meanwhile. 

4 .  The Clubs are also vitally interested in the two further 
questions of environmental damage and fixed costs but have no 
further comment to offer for the time being. 


