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1 A r t i c l e  2 6 . l ( b ) ( i i )  o f  t h e  Fund Convent ion  p r o v i d e s  t h a t  

t h e  E x e c u t i v e  C o m m i t t e e  s h a l l  app rove  set t lements  o f  c l a i m s  

aga ins t  t h e  IOPC Fund and t a k e  a l l  o t h e r  s t e p s  e n v i s a g e d  i n  
r e l a t i o n  t o  s u c h  c la ims  i n  a c c o r d a n c e  w i t h  A r t i c l e  18.7 of 
t h e  Fund Convent ion .  

2 A t  i t s  n i n t h  s e s s ion ,  t h e  E x e c u t i v e  Commit tee  i n t e n d s  t o  
devote most of i t s  t i m e  t o  t h e  T A N I O  i n c i d e n t ;  t h e  necessary  
i n f o r m a t i o n  i s  c o n t a i n e d  i n  document FUND/EXC.9/3. I n f o r m a t i o n  

w i t h  respect t o  i n c i d e n t s  o t h e r  t h a n  t h e  T A N I O  i n c i d e n t  which 

h a s  become a v a i l a b l e  s i n c e  t h e  Execu t ive  Committee's s e v e n t h  

s e s s ion  i n  September  1982 is  c o n t a i n e d  i n  t h e  Annex. For  

f u r t h e r  d e t a i l s  on t h e s e  i n c i d e n t s  r e f e r e n c e  is  made t o  
documents FUND/EXC.7/2 and FUND/EXC.7/2/Adà.l, which w e r e  
s u b m i t t e d  t o  t h e  E x e c u t i v e  C o m m i t t e e ' s  s e v e n t h  s e s s i o n .  

3 The E x e c u t i v e  Committee i s  i n v i t e d  t o  t a k e  n o t e  of t h e  

i n f o r m a t i o n  c o n t a i n e d  i n  t h e  Annex. 

* * *  



1 TARPENBEK 
( U n i t e d  Kingdom, 21 J u n e  1 9 7 9 )  

The owner h a s  sued t h e  I O P C  Fund i n  t h e  E n g l i s h  High C o u r t  of  

J u s t i c e  for an amount of € 5 9 4  357.79 minus t h e  owner‘s  s h a r e  i n  the 
CLC l i m i t a t i o n  fund  for  p r e v e n t i v e  measures  t a k e n  a f t e r  t he  c a p s i z i n q  

of t h e  TARPENBEK, I n  t h e  S t a t e m e n t  of C l a i m  i t  i s  a l l e g e d  t h a t  the 

bunker  o i l  s p i l l e d  immedia t e ly  a f t e r  t h e  c o l l i s i o n  w a s  p e r s i s t e n t  

and t h a t  sma l l  q u a n t i t i e s  of p e r s i s t e n t  cargo o i l  w e r e  s p i l l e d  

d u r i n g  t h e  pumping and u p r i g h t i n g  o p e r a t i o n s  on 3 ,  7 ,  9 and 

1 5  J u l y  1979. The St .a tement  o f  C l a i m  does n o t  g i v e  e v i d e n c e  f o r  

these a s s e r t i o n s .  T h e  Defence s u b m i t t e d  by t h e  I O P C  Fund c l e a r l y  

s ta tes  t h a t  t h e  bunker  o i l  w a s  n o t  p e r s i s t e n t ,  t h a t  t h e r e  i s  no 

evidence of a s p i l l  of p e r s i s t e n t  o i l  and t h a t ,  i n  t h e  absence  of 
a s p i l l  o f  p e r s i s t e n t  o i l ,  there i s  no l i a b i l i t y  of t h e  I O P C  Fund. 
I n v e s t i g a t i o n s  i n t o  t he  q u e s t i o n  of w h e t h e r  t h e r e  a c t u a l l y  w a s  a 

s p i l l  of p e r s i s t e n t  o i l  are  b e i n g  made by t h e  I O P C  Fund. I t  i s  

hoped t h a t  by t h e  t i m e  o f  t h e  n i n t h  s e s s i o n  of  t h e  E x e c u t i v e  
Committee more i n f o r m a t i o n  w i l l  be a v a i l a b l e .  

2 F U R E N ~ S  
(Sweden, 3 J u n e  1980) 

With respect t o  the  I O P C  Fund’s  s h a r e  i n  t h e  amount r e c o v e r e d  

i r o n  t h e  other  s h i p  i n v o l v e d  i n  t he  c o l l i s i o n  w i t h  t h e  FURENAS, it 

has now been agreed t h a t  t h e  IOPC Fund i s  e n t i t l e d  t o  r e c e i v e  a 

p a r t  of t h i s  amount. I t  i s  e x p e c t e d  t h a t  payment w i l l  soon be made. 

I n d e m n i f i c a t i o n  w i l l  t h e n  a l s o  be p a i d  t o  t h e  s h i p o w n e r ’ s  i n s u r e r .  

3 J O S E  MARTI -- 
(Sweden, 7 J a n u a r y  1981)  

3 . 1  The Director h a s  been in€ormed t h a t  i n  a d d i t i . o n  t o  t h e  c1ai.m 
submi.-ttcd by the  Swedish G o v e r n m e n t  amounting t o  SKr 1 9  2 9 6  0 0 0  

t w o  p r i v a t e  p e r s o n s  have f i l e d  c l a i m s  a g a i n s t  t h e  owner  for  

SKr500 O00 and SKr350 O00 r e s p e c t i v e l y .  To d a t e  no d e t a i l . ?  of 
these claims are known. The t o t a l  amount of compensa t ion  c l a imed  
FJqainst  t he  I O P C  Fund amounts ,  t h e r e f o r e ,  t o  S K r 2 0  1 4 6  000 .  

I!owever, the  t o t a l  amount p a y a b l e  i s  l i k e l y  t o  be less s i n c e ,  a f t e r  
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examining the documents, the shipowner is suggesting a reduction of 
SKr5O O00 from the Swedish Government's claim, and the private 
claims have not been assessed at all. The shipowner's liability 
under the CLC stands now, after a recent devaluation of the 
Swedish Crown, at about SKr20 079 830. The C1.C limitation fund 
has not yet been established. 

3 . 2  In a pollution incident which occurred in Swedish waters in 
1977 (TSESIS case), which to some extent happened under similar 
circumstances as the JOSE MARTI incident and which involved the 
same owner and the same P&I Club, a jiidqement has now been 
delivered by the Supreme Court of Sweden statinq that the term 
"navigational aids" as used in Article III.2(c) of the CLC includes 
maritime charts. The Court rejected a claim by the Swedish 
Government for compensation of oil pollution damage which was 
based on the Swedish law implementing the CLC on the basis that 
the incident was wholly caused by the negligence 
Government in the exercise of its function of ma 
charts. 

3.3 The owner of the J O S E  MARTI maintains that, 
case, the incident was wholly caused by the neql 

of the Swedish 
ntaining maritime 

as in the TÇESIS 
qence of the 

Swedish Government in maintaininq navigational aids and that he 
had, therefore, no liability for the pollution damage caused by 
the JOSE MARTI (Article III.2(c) of the CLC as implemented in 
Swedish national law). In his opinion, the incident was solely 
caused by the fact that the rock on which the ship grounded was 
not properly marked in the charts. The Swedish Government, however, 
is of the view that navigational errors by the pilot were the 
primary, if not the only, reasons for the casualty. 

3.4 After consultations with the Swedish lawyer representing the 
IOPC Fund in this case,  the Director has informed the Swedish 
Government that the IOPC Fund would not accept liability if the 
owner was relieved of liability on the grounds of Article III.2(c) 
of the CLC. In such a case the view.would be taken that, in 
accordance with Article 4 . 3  of the Fund Convention, the IOPC Fund 
would be wholly exonerated from its obligation to pay compensation, 
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e x c e p t  f o r  p r e v e n t i v e  measures  which are e x p r e s s l y  e x c l u d e d  from tlic 

e x o n e r a t i o n  i n  t h a t  p r o v i s i o n .  Should  t h e  C o u r t ,  i n  t h e  p r o c e e d i n g s  

between t h e  Government and t h e  owner ,  come t o  . the c o n c l u s i o n  tha t  

t h e  owner had  t o  compensate  p a r t  of t h e  p o l l u t i o n  darnage (,Article 111.3 

of t h e  C L C ) ,  t h e  r ema in ing  par t .  of  t h e  damage would have t o  be bo rne  

by t h e  Government and c o u l d  n o t  be c l a imed  a g a i n s t  t h e  IOPC Fund 
( A r t i c l e  4 .3  of t he  Fund C o n v e n t i o n ) .  I n  any  case, a p o s s i b l e  claim 
o f  t h e  Swedish Government a g a i n s t  the I O P C  Fund woiild depend on t h e  

e x t e n t  t o  which t h e  owner w i l l  be h e l d  l i a b l e  unde r  t h e  C L C ,  i.f a t  
a l l ,  so tha t .  no n e g o t i a t i o n s  between t h e  I O P C  Fund and t h e  Swedish  

Government on t h e  payment of compensa t ion  by t h e  I O P C  Fund c o u l d  be 

h e l d  b e f o r e  a f i n a l  judgement  i n  t h e  p r o c e e d i n g s  between shipowner  

and Government h a s  been rendered. 

4 SUMA MARU NO 
( J a p a n ,  21 November 1981)  

4 .1  The Japanese P&ï.  C l u b ,  as the  s h i p o w n e r ' s  i n s u r e r ,  has i:iformed 

t h e  I O P C  Fund t h a t  t h e  D i s t r i c t  C o u r t  of  Fukuoka h a s  now t a k e n  up  

t h e  p e t i t i o n  f o r  t h e  l i m i t a t i o n  of t he  owner ' s  l i a b i l i t y .  L i m i t a t i o n  

p r o c e e d i n g s  are e x p e c t e d  t o  commence soon.  T h i s  d e c i s i o n  of t h e  

D i s t r i c t  C o u r t  of Fukuoka h a s  h e l p e d  t o  overcome t h e  deadlock which 

appea red  t o  have a r i s e n  as  a r e s u l t  of  an i n t e r p r e t a t i o n  of t h e  

J a p a n e s e  o i l  p o l l u t i o n  l a w  which d i d  n o t  al low t h e  shipowner  t o  
e s t a b l i s h  t h e  CLC l i m i t a t i o n  fund  i f  it w a s  he  a l o n e  who had a 
c la im fo r  p o l l u t i o n  damage. 

4 . 2  Compensat ion w i l l  be p a i d  a f t e r  t h e  e s t a b l i s h m e n t  o f  the 

l i m i t a t i o n  fund .  A s  se t  o u t  i n  p a r a g r a p h  10 .2  of t h e  Annex t o  
document F U N D / E X C . 7 / 2 ,  t h e  p o l l u t i o n  damage amounts t o  Y13 823 197 

( € 3 8  0 0 0 )  w h i l e  t h e  CLC l i a b i l i t y  i s  Y 7  396 340 (E20 5 0 0 ) .  There 

i s  no p o s s i b i l i t y  of b r e a k i n g  t h e  s h i p o w n e r ' s  l i m i t a t i o n .  

5 O N D I N A  
(Federal  Repub1i.c of Germany, 3 March 1982)  
~- 

5 . 1  T h e  UK P & I  C l u b ,  as  t h e  s h i p o w n e r ' s  i n s u r e r ,  h a s  s u b m i t t e d  
i n v o i c e s  t o  t h e  I O P C  Fund amounting t o  DM20 720 154 ( f 5 . 6  k , . i i l l ion) .  
These i n v o i c e s  are f o r  c l ean -up  measures  w h i c h ,  by order of t h e  

C i t y  of Hamburg, t h e  UR P & I  C l u b  unde r took  a f t e r  t h e  i n c i d e n t .  
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The c l a im h a s  n o t  y e t  been s u b m i t t e d  i n  a p r o p e r  manner a s  d i s c u s s e d  

w i t h  t h e  c l a i m a n t  i n  August  1 9 8 2  and some of t h e  q u e r i e s  o f  t h e  

I O P C  Fund w i t h  respect t o  t h e  i n v o i c e s  have n o t  y e t  been answered .  

5 . 2  I n  a d d i t i o n  t o  t h e  P & I  C l u b ,  t h e  C i t y  of  Hamburg h a s  s u b m i t t e d  

a claini t o  t h e  I O P C  Fund f o r  DM254 604 (f69 0 0 0 )  ma in ly  f o r  t h e  u s e  

o f  booms and f o r  s u r v e i l l a n c e .  T h i s  c l a i m  h a s  been r e j e c t e d  

b e c a u s e  t h e  h i r e  of  t h e  booms i n  q u e s t i o n  and t h e  s u r v e i l l a n c e  

a c t i o n s  w e r e  c o n s i d e r e d  n o t  t o  be r e a s o n a b l e .  

5 . 3  The Director h a s  i n v e s t i g a t e d  t h e  p o s s i b i l i t y  of b r e a k i n g  t h e  

o w n e r ' s  r i g h t  t o  1 i m i . t  h i s  l i a b i l i t y  b u t  it h a s  n o t  been p o s s i b l e  

t o  e s t a b l i s h  any f a c t s  on which an a c t i o n  a g a i n s t  t h e  owner c o u l d  

be based .  

6 S H I O T A  MARU NO 2 
( J a p a n ,  31 March 1 9 8 2 )  

The p o l l u t i o n  damage c a u s e d  by a b o u t  20 t o n n e s  of heavy f u e l  
o i l  which s p i l l e d  a s  a r e s u l t  of t h e  g r o u n d i n g  of t h e  SHIOTA MARtJ NO 2 

h a s  been a s s e s s e d  by t h e  I O P C  F u n d ' s  s u r v e y o r s  as f o l l o w s :  

Y € 

J a p a n e s e  Maritime D i s a s t e r  
P r e v e n t i o n  C e n t e r  ( J M D P C )  
c l e a n - u p  47  786 7 0 8  ( 1 3 2  3 7 3 )  

Maritime S a f e t y  Agency (MSA) 
c l e a n - u p  2 563  305 ( 7 1 0 0 )  

S h i p o w n e r ' s  c l e a n - u p  3 0 0  000 ( 8 3 1 )  

F i s h e r y  damage 

TOTAL 

26 7 5 0  O00 ( 74 1 0 0 )  

77  4 0 0  0 1 3  ( 2 1 4  4 0 4 )  
__ 

--- 
The s h i p o w n e r ' s  l i a b i l i t y  i s  Y 6  304 300  ( € 1 7  4 6 3 ) .  L e g a l  and 

s u r v e y o r s '  fees are Y7 8 4 8  5 0 0  ( € 2 1  7 4 1 ) .  

The f i s h e r y  damage w a s  p a i d  i n  e a r l y  J a n u a r y  1 9 8 3 .  The c i e a n -  

u p  costs  p l u s  t h e  I O P C  F u n d ' s  s h a r e  i n  t h e  l e g a l  and s u r v e y o r s '  f e e s  

(Y7 209 6 3 2  or  € 1 9  9 7 1 ) ,  minus t h e  CLC l i a b i l i t y ,  w i l l  be p a i d  by 

t h e  end  of March 1 9 8 3 .  
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7 FUKUTOKU MARU NO a 
(Japan, 3 April 1 9 8 2 )  

7.1 The collision of the FUXIJTOKU MARU NO 8 with the KOSHU MARU 

resulted in the release of about 850 tonnes of heavy oil and caused 
the following pollution damage: 

Y € 

Third party clean-up costs 1 4 4  575  3 8 3  ( 4 0 0  0 0 0 )  

Shipowner's clean-up costs 6 6 8 8  500 ( 1 8  5 0 0 )  

Fishery damage 233  312 312 ( 6 4 6  7 0 0 )  

TOTAL 384 576 1 9 5  ( 1  0 6 5  2 0 0 )  

Clean-up costs and fishery damage were paid in early January 1 9 8 3 .  

Indemnification will be paid after the termination of the limitation 
proceedings. 

7 . 2  The liability under the CLC amounts to Y20 844 4 4 0  ( f 5 7  8 0 0 ) .  

There appears to be no possibility of breaking the owner's limitation 
since the incident was caused by navigational errors (no setting of 
lights while sailing at night) of a generally competent crew. The 
possibility of taking recourse against the other ship involved in 
the collision is still being investigated. 

a KIFUKU MARU NO 3 5  
( Japan ,  1 December 1 9 8 2 )  

The Japanese tanker KIFUKU MARtJ NO 3 5  ( 1 0 7  GRT), carrying 
260 tonnes of heavy oil, sank at the port of Ishinomaki, Japan, 
by taking water into her engine room while moored to a wharf 
overnight. The owner's clean-up costs are calculated at 
173 801 851 ( £ I 0  5 3 0 ) .  No other claims are likely to be made. 
Since the ship's CLC liability is Y 4  271 560 ( £ I 1  8 3 0 ) ,  it is 
possible that the IOPC Fund will have to pay only a part of the 
indemnification under Article 5 of the Fund Convention. 
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9 R Y U E I  MARU NO 8 
( J a p a n ,  3 F e b r u a r y  1983)  

9.1 The J a p a n e s e  t a n k e r  RYtJEI MARIJ NO 8 ( 4 9 9  G R T ) ,  l a d e n  w i t h  

a p p r o x i m a t e l y  800 t o n n e s  of c reosote  o i l ,  r a n  aground o f f  Cape 

S h i r i y a z a k i ,  A o m o r i  P r e f e c t u r e ,  J a p a n  on 3 F e b r u a r y  1983.  A s  a 

r e s u l t  of t h i s  g r o u n d i n g ,  4 8 6  t o n n e s  of creosote o i l  and 23 t o n n e s  
of bunker  o i l  were r e l e a s e d  i n t o  t h e  s e a .  

9 . 2  I t  w a s  found t h a t  t h e  c r e o s o t e  o i l ,  t h e  s p e c i f i c  g r a v i t y  of 
which i s  h i g h e r  t h a n  1 .  0 ,  r emained  on t h e  r o c k y  s e a  bo t tom i n  t h e  

v i c i n i t y  of t h e  i n c i d e n t .  The s i t e  of t h e  i n c i d e n t  is  a good 

f i s h i n g  a r e a  and a l a r g e  number of  s h e l l s  and seaweeds w e r e  found 

t o  have  been a f f e c t e d  by t h e  o i l .  The removal  of t h e  c r e o s o t e  o i l  

f r o m  t h e  sea bot tom h a s  been u n d e r t a k e n  by a s a l v a g e  company. 

F ishermen have n o t  y e t  s u b m i t t e d  c l a i m s .  

9 . 3  With r e g a r d  t o  t h e  q u e s t i o n  of whether  t h e  creosote o i l  f a l l s  

w i t h i n  t h e  d e f i n i t i o n  of " p e r s i s t e n t  o i l "  a s  d e f i n e d  i n  t h e  CLC 

and t h e  Fund C o n v e n t i o n ,  a sample of t h e  s p i l t  o i l  i s  b e i n g  

a n a l y s e d  by e x p e r t s .  

9 . 4  The s h i p ' s  l i a b i l i t y  unde r  t h e  CLC i s  '120 4 6 0  340 ( E 5 6  6 7 6 ) .  

1 0  EISHIN MARU 
( J a p a n ,  1 5  F e b r u a r y  1983)  

10 .1  The J a p a n e s e  t a n k e r  E I S H I N  MARU ( 9 9 . 7 4  G R T )  l e a k e d  heavy o i l  
"B" w h i l s t  l o a d i n g  t h e  o i l  from a s h o r e  t a n k  a t  Yokohama, J a p a n ,  on 

1 5  F e b r u a r y  1983.  The c l e a n - u p  of  t h e  f l o a t i n g  o i l  h a s  been 

comple t ed .  O i l  a l r e a d y  l o a d e d  was immedia t e ly  pumped back i n t o  a 
s h o r e  t a n k  i n  o r d e r  t o  a v o i d  f u r t h e r  l e a k a g e  f rom t h e  v e s s e l .  

1 0 . 2  The c a u s e  of t h e  s p i l l  was a r u p t u r e  i n  t h e  s t a r b o a r d  s h e l l  

p l a t i n g  of t h e  vesse l ,  below s e a  l e v e l .  The r u p t u r e  is  b e l i e v e d  

t o  have  been s u f f e r e d  when t h e  v e s s e l  made c o n t a c t  w i t h  t h e  lower 
c o r n e r  of t h e  p i e r .  

1 0 . 3  Clean-up costs  f o r  s p i l t  o i l  a r e  n o t  c o n s i d e r a b l e ,  b u t  t h e  

d i s p o s a l  of t h e  o i l  c o n t a m i n a t e d  by sea w a t e r  may e x c e e d  Y10 m i l l i o n  

( € 2 7  7 0 0 ) .  


