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INCIDENTS INVOLVING THE 1971 FUND

NAKHODKA
Note by the Director
Summary: Information is given on the deveiopments in respect of the Naf(hodka incident.
Action to be taken: Decide on the level of the 1971 Fund's payments.

The incident and its clean-up operations were described in some' detail in document
T1FUND/EXC.55/8.
2 Claims.§ i
2.1 Summary of claims sifuation

2.1.1  As at 15 April 1998, 442 claims totalling ¥32 370 million (£150 million)*™ had been received by

the Claims Handling Office in Kobe. The claims situation is summarised in the table reproduced in the
Annex.

2.1.2 The total payments made by the 1871 Fund to claimants amounted to ¥4 645 million
(£21.5 million) as at 15 April 1998, compared with ¥4 496 (£20.8 million) as at 1 February 1998.

in this document, conversion of amounts in Yen has been made on the basis of the rate of exchange as at 14 April 1988,
ie ¥216=F£1, except in respect of amounts paid where conversion has been made at the rate on the date of payment.
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213 The shipowner/UK Club has made payments totalling US$867 593 (£525 000).
2.2 Details of claims submitted

52514 Claims from the Japan Marine Disaster Prevention Centre (JMDPC) and 54 contractors engaged
in clean-up operations under the JMDPC umbrella (items (a) and (b) in the annexed table) have been
submitted for ¥8 144 miltion (£37.7 million). These claims include costs for the disposal of oily waste,
On the basis of preliminary assessments, the Director has made provisional payments totalling
¥2 464 million (£11.5 million), representing 60% of the minimum admissible amount assessed by the
experts.

222 A claim has been received from JMDPC for the participation of members of the National Fishery
Federation (who represent nine Prefecture fishery co-operative associations with some 68 000
members) in the clean-up operations (item (c) in the annexed table). The claim totals ¥2 793 million
(£12.9 million) and relates to the fishermen's involvement in the clean-up operations for the period up
to 5 September 1997. Aftera preliminary examination of this claim, the Director has made provisional
payments totalling ¥676 million (£3.2 milion). :

223 JMDPC has claimed compensation for ¥1 126 million (£5.2 million) relating to the cost of
constructing a causeway to the grounded bow section (tem (k) in the annexed table) and for
¥1 194 miflion (£5.5 million) relating to the cost of removing ofl from the bow section (item (i) in the
annexed table).

224 The Government of Japan has made funds available to JMDPC enabling the latter to pay those
who participated in the clean-up operations, pending payments from the shipowner/UK Club and the
1871/1992 Funds.

225 The Japanese Government has claimed (item (d) in the annexed table) for additional costs
incurred by the Maritime Safety Agency (MSA) for aerial surveillance and off-shore clean-up operations,
by the Self Defence Force for aerial surveiliance, off-shore clean-up operations and assistance in the
removal of the oil from the shoreline, and Dy the Department of Transport for the cost of clean-up
operations. These claims total ¥1 555 million (£7.2 million).

2.2.8 Ten prefectures have submitted claims (item (e) in the annexed table) for costs incurred in the
clean-up operations which together amount to some ¥6 645 million (£31 million). On the basis of a
prefiminary examination of these claims, the Director made provisional payments to four prefectures of
¥1 035 million (£4.8 million) in October 1997 and of ¥259 million (£1.2 million) in December 1997.
Provisional payments to five other prefectures totalling %150 million (£700 000) were made in February
1998.

227 Seven claims have been received from electricity companies, totalling ¥2 636 million
(£12.2 million) (item () in the annexed table). These claims relate to the cost of clean-up operations and
preventive measures in respect of their power stations.

2.2.8 Aclaim by a contractor participating in the clean-up operations (item (g) in the annexed table)
was settled at ¥15 462 270 (£80 000). Payment of 60% of the seftlement amount, ¥8 277 362
(£48 600), has been made by the 1971 Fund. There are claims from three other contractors, totalling
¥155 million (£720 000).

2.2.9 A claim by the East Asia Response Ltd (EARL}) in Singapore for the provision of recovery
systems (item (h) in the annexed table) was settied at US$542 593 (£337 000). The seftlement amount
was paid in full by the shipowner. .

2.2.10 A claim by the Russian authorities for the cost of the participation in clean-up operations of two
of the vessels under contract with the shipowner (tem (i) in the annexed table) was settled at
1US$325 000 (£202 000). The settiement amount was paid in full by the shipowner. A further claim for
US$2 959 322 (£1.8 million) relating to further participation of these ships and the participation of one
other ship has been submitted to the IOPC Funds.
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2211 Claims for loss of income suffered by fishermen have been presented for ¥5 212 million
(£24 million) (item (j) in the annexed table).-

2212 A claim for ¥6 661 879 (£30 800) has been submitted in respect of the contamination of an
aquarium near Mikuni (item (m) in the annexed table). On the basis of a preliminary assessment, a
provisional payment of ¥3.8 million (£18 000) was made in respect of this claim in November 1997.

2213 Claims have been received from 342 operators in the tourism sector (item (n) in the annexed
table). These claims total ¥2 887 million (£13.4 million).

2214 Further claims are expected. The shipowner is expected to claim for the cost of contracting a
salvor to attempt to tow the bow section before it grounded. Claims wili also be presented by the
shipowner for costs incurred prior to and during the bow lifting operations. Claims may be submitted
for costs incurred by the Japanese authorities for the removal of the causeway. Further claims will be
presented for loss of income in the fishing and aguaculture industries. There may also be some further
claims by businesses in the tourism industry in the area.

3 Level of pavmenis
31 Consideration by the 1971 Fund Execufive Commi { bi

3.1.1 Atits 57th session, the Executive Committee noted that the total amount of the claims arising
out of the Nakhodka incident would exceed the amount available under the 1969 Civil Liability
Convention and the 1971 Fund Convention, ie 60 million SDR (approximately ¥10 100 miilion or
£51 million). Since the 1992 Fund Convention also applied in the Nakhodka case, the Commitiee
considered that the level of the 1971 Fund's payments should be determined by taking inte account the
amounts available under both the 1971 and the 1992 Fund Conventions, ie a total of 135 milfion SDR
(approximately ¥22 700 miliion or £108 million) (document 71FUND/EXC.52/11, paragraphs 3.7.9 and
3.7.10).

3.1.2 In view of the uncertainty as to the leve! of the total amount of the claims, the Executive
Commitiee decided that the payments to be made by the 1671 Fund should, for the time being, be
limited to 60% of the amount of the damage actually suffered by the respective claimants as assessed
by the experts engaged by the Funds and the shipowner/UK Club at the time when the paymeni was
made (document 71FUND/EXC.52/11, paragraph 3.7.14). The Committee decided at later sessions,
most recently at its 57th session, that the 860% limit should be mainiained {document
7T1FUND/EXC.57/15, paragraph 3.8.3).

3.1.3 Atits 3rd extraordinary session, the 1971 Fund Assembly endorsed the Director’s view that the
1971 Fund should pay 60% of the damage suffered by each claimant up to a total amount of
80 million SDR, before the 1992 Fund -commenced payments of compensation (document
71FUND/A/ES.3/7, paragraph 4.5).

32  Consideration by the 1992 Fund Assembly

3.2.1 Atits 2nd extraordinary session, the Assembly of the 1992 Fund considered that the level of the
1992 Fund's payments should be determined by taking into account the amounts available under both
the 1971 and 1992 Fund Conventions. it was considered that, in order to avoid an over-payment
situation arising for either the 1971 Fund or the 1992 Fund (or for both), a co-ordinated approach should
be taken in respect of the payments by the two Organisations. The Assembly decided that the
payments to be made by the 1992 Fund should, for the time being, be limited to 80% of the amount of
* the damage actually suffered by the respective claimants as assessed by the experts engaged by the
Funds and the shipownerfhis insurer at the time when the payment was made (document
92FUND/AVES.2/8, paragraph 3.1.16). Atits 2nd ordinary session, the Assembly decided to maintain
the 60% limit (document 92FUND/A.2/29, paragraph 17.2.3).
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3.2.2 Atits 2nd ordinary session, the Assembly decided that the conversion of 135 million SDR
national currency should .be made on the basis of the value of that currency vis-a-vis the SDR on
date of the 1992 Fund Assembly's {or the Executive Committee's) adoption of the Record of Decisi
of the session at which the Assembly (or the Executive Committee) took the decision which m:
payments of claims possible. As regards the Nakhodka incident, the Record of Decisions was adog
on 17 April 1987. Using the rate of exchange on that date (1 SDR = ¥171.589) would resul
135 million SDR equalling ¥23 164 515 000 (£107 million) (document S2FUND/A.2/29, paragr
17.2.8). ltwas further decided that, if the Record of Decisions was not adopted during the session,
date for conversion should be that of the last day of session.

in the light of the continuing uncertainty as to the level of the total amount of the claims ari
from the Nakhodka incident, the Director is unable to recommend an increase of the percentage of €
fixed by the Executive Commitiee.

5.1 The Japanese and Russian authorities decided fo co-operate in the investigation into the ca
of the incident. The Japanese investigation was carried out by a special commitiee set up for
purpose.

5.2 The Japanese investigation report was published in 1897. An English translation of the Re
has been made available to the Director.

5.3 The conclusions of the Japanese investigation can be summarised as follows:

If the Nakhodka had been properly maintained she wouid have been capable of
withstanding the wind and wave conditions prevailing at the time of the incident. Due
to the extensive corrosion weakening the internal structure of the ship, the stresses on
the hull as a result of the heavy weather caused the ship to break in two. The weather
conditions in the Sea of Japan at the time of the incident were among the worst
reported. Also, the unusual distribution of the cargo wouid have increased the stresses
in the ship's hull.

54 It is understood that the Russian report states that the Nakhodka must have broken due fo
bow section having hit some half-submerged object, most likely a Russian trawler that sank in
vicinity shortly before the Nakhodka incident. :

55 At the 55th session of the Executive Committee, several delegations noted that the conclusi
of the Japanese report suggested that the incident had occurred as a result of the actual fauit and pr
of the shipowner, and that therefore all steps should be taken to preserve the 1971 Fund's right to |
recourse action against the shipowner. It was suggested that a decision on whether the 1871 F
should challenge the shipowner's right to limit his liability or to take recourse action should be take!
the Executive Commitiee at an early stage.

5.6 The Executive Committee instructed the Director to examine the reports on the cause of
incident and submit his findings to the Committee as soon as possible, so as to enable it to tal
decision on issues relating to limitation of liability and recourse.

5.7 The Director is studying the Japanese and Russian reports, with the assistance of legal
technical experts, and will report his findings to the Committee at the earliest opportunity.
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6.1 At its 52nd session, the Executive Committee considered whether, in view of the estimated level
of claims arising out of the Nakhodka incident, the 1871 Fund should at that stage purchase Japanese
Yen to be used for the payment of these claims. It was recalled that Financial Regulation 10.4 allowed
the Director to hold assets in the currencies required to meet claims arising out of a specific incident
which have been settled or are likely to be settled in the near future.

6.2 Noting that the Pound was at that time very strong in the currency market, whereas the Yen was
comparatively weak, the Executive Committee agreed with the Director that it was appropriate for the
1971 Fund to purchase Yen in the following few weeks, in order to protect the 1971 Fund against a
strengthening of the Yen vis-a-vis the Pound. It was stressed, however, that since the 1971 Fund was
neither a financial institution nor an investment bank, Yen should be purchased only to provide funds
for the payment of claims in the Nakhodka case, and not for general investment.purposes, it was
recommended that the Director should seek appropriate expert advice on the matter (document
7T1FUND/EXC.52/11, paragraph 3.7.21).

6.3 After having consulted the 1971 Fund's Investment Advisory Body and the Organisation's
bankers, the 1871 Fund purchased Yen as follows:

| Furchase date Costinf Rate ¥:£1 Amount in Yen i
5 March 1997 10 million 186.27 1862 700 000
2 Aprit 1897 5 million 203.00 1 015 000 000
1 May 1987 3 million 208.60 61 980 000
22 September 1997 5 million . 196.00 8980 000 000
29 October 1997 5 million 201.00 1 005 000 000
12 November 1997 5 million 211.00 1 (55 000 000
22 December 1997 5 million 215.00 1 075 000 000
Total £38 million ¥7 712 500 000 I

6.4 As at 15 April 1998 the 1971 Fund held ¥3 074 552 983 (£14.2 miliion).

The Executive Commitiee is invited:

{a) to take note of the information contained in this document,
(b) to review the level of the 1971 Fund's payment of claims; and

(c) to give the Director such instructions in respect of the handling of this incident and of claims
arising therefrom as it may deem appropriate.
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