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Note by the Director

Introduction

This document gives further information on the claim presented by the Republic of Venezuela before
the Civil Court of Caracas .
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Claim presented_by the Republic of Venezuela

2.1 A letter from the Venezuelan Ministry of Environment and Renewable Natural Resources to th e
Venezuelan Attorney General gives details of the amount of compensation payable to the Republic of
Venezuela in respect of the oil pollution . The damage has been quantified at US$60 250 396 (£37 million r l ' .

2.2

	

In the letter the damage for which compensation is sought has been described as follows :

(a)

	

Damage to the communities of clams living in the intertidal zone affected by the spill ,
quantirted at US$37 301 942 (£23 million) .

The extent of the damage has been assessed on the basis of studies carried ou t
between September 1994 and December 1996 by the University of Zulia and on th e
basis of surveys of polluted beaches made in March 1997 . The studies quantify the
number of species living in the affected area and assess the level of mortality
caused by the spill in a range from 25% to 100% . The studies examined the densit y

`''

	

It should be noted that in the Civil Court of Caracas the claim has been provisionally indicated at $20 million .
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of population, mortality, recruitment, migration, price per individual and recovery
factor, with the aim of quantifying the value of the dead clams .

(b) Cost of restoring the quality of the water of the affected coasts, quantified a t
US$ 5 million (£3.1 million).

The average quantity of oil dissolved in the water in the zone affected by the spill i s
5 mg/l . The source is the crude oil buried in the sublittoral zone . The removal o f
more than 100 000 m 3 of oil soaked sand from the surf zone would improve th e
quality of the water in the affected zone. The cost thereof is US$5 millio n
(£3.1 million) . An equal amount is considered to correspond to the damage cause d
to the aquatic environment . The Republic of Venezuela will therefore receiv e
compensation of US$5 million for damage to the aquatic environment .

(c) Cost of replacing damaged sand, quantified at US$1 million (£620 000) .

In order to restore the surf zone to its pre-spill condition it would be necessary t o
replace the oil-soaked sand with clean sand .

(d) Damage to the beach as a tourist resort, quantified at US$16 948 454
(£10.5 million).

The daily cost of the beach per square metre, which is the price the tourist i s
prepared to pay, has been calculated on the basis of the number of people wh o
visited the affected beach every year and the amount they spent in transport, foo d
and beverages. The elements taken into account in this calculation are the lengt h
and width of the beach resort, the daily cost per square metre of beach and th e
number of days the beach was closed .
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Director's considerations

3 .1

	

The claim by the Republic of Venezuela relates to various types of environmental damage .

3 .2 The 1971 Fund Assembly and Executive Committee have consistently taken the view that claims fo r
damage to the environment perse are not admissible under the 1969 Civil Liability Convention and the 197 1
Fund Convention. Reference is made to the Resolution adopted by the Assembly in 1980 (Resolution N'3 )
which stated that the assessment of compensation to be paid by the 1971 Fund is not to be made on th e
basis of an abstract quantification of damage calculated in accordance with theoretical models .

3.3 The 1971 Fund's position in respect of the admissibility of claims relating to damage to the marin e
environment can be summarised as follows (documents FUND/WGR .7/4, paragraph 7 .1 and FUND/A.17/23 ,
paragraphs 7.3 .5 and 7 .3 .6) .

(a) The 1971 Fund accepts claims which, in accordance with the terminology used in documen t
FUND/WGR .7/4 `2', relate to "quantifiable elements" of damage to the marine environment, fo r
example:

(i)

	

reasonable costs of reinstatement of the damaged environment ; and

¢'
For the purpose of that document, the expression "quantifiable elements" was taken to mean damage to the environment i n
respect of which the value of the damage can be assessed in terms of market prices ; the expression "non-quantifiable elements "

was taken to mean damage in respect of which the quantum of the damage cannot be assessed according to market prices .
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(ii) loss of profit (income, revenue) resulting from damage to the marine environmen t
suffered by persons who depend directly on earnings from coastal or sea-relate d
activities, eg loss of earnings suffered by fishermen or by hoteliers and restaurateurs
at seaside resorts .

(b)

	

V)

	

The 1971 Fund has consistently taken the position that claims relating t o
unquantifiabie elements of damage to the marine environment cannot be admitted .

(ii) The Assembly has rejected claims for compensation for damage to the marine
environment calculated on the basis of theoretical models .

(iii) Compensation can be granted only if a claimant has suffered quantifiable economi c
loss.

(c)

	

(i)

	

Damages of a punitive character, calculated on the basis of the degree of the fault o f
the wrong-doer and/or the profit earned by the wrong-doer, are not admissible .

(ii) Criminal and civil penalties for oil pollution from ships do not constitute compensatio n
and do not therefore fall within the scope of the Civil Liability Convention and the Fun d
Convention.

3.4 The Director has not yet been able to make an in depth examination of the various items set out i n
paragraph 2.2 above . It appears, however, that items (a) and (d) have been calculated on the basis o f
theoretical models and do not correspond to losses actually suffered by the claimant . In his view, therefore ,
these items are not admissible for compensation under the 1969 Civil Liability Convention and the 1971 Fun d
Convention .

3.5

	

It is not clear whether item (b) in paragraph 2 .2 relates to costs for reinstatement of the marin e
environment or to damage to the environment per se.

3.6

	

Item (c) in paragraph 2 .2 appears to relate to measures for reinstating the marine environment .

3.7

	

The admissibility of claims for measures to reinstate the environment was considered by the 7t h
Intersessional Working Group as follows (document FUNDIWGR .7/21, paragraphs 7 .3 .13, 7 .3 .16 and 7.3 .17) :

The Working Group recognised the importance of environmental issues in general and of th e
need for measures to be taken to reinstate the environment after certain oil spills . It was
generally accepted that the question as to whether the IOPC Fund should pay compensatio n
for the costs of measures to reinstate the marine environment would have to be decided o n
the basis of the definition of "pollution damage" laid down in the 1992 Protocol to the Civi l
Liability Convention, viz that the compensation should be limited to the costs of reasonabl e
measures of reinstatement actually undertaken or to be undertaken . It was agreed that th e
test of reasonableness should be an objective one, ie that the measures should be reasonabl e
from an objective point of view in the light of the information available when the specifi c
measures were taken . It was also noted that the word "actuaiiy" in the text of the Protoco l
referred not only to "undertaken" but also to the expression "to be undertaken" . It was
considered that payment for reinstatement measures not yet undertaken should be made b y
the IOPC Fund only if the claimant was unable to finance them and that the claimant would
have to present detailed plans of the measures to be undertaken before any payments coul d
be made .
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The Working Group agreed that in order to be admissible for compensation measures fo r
reinstatement of the environment would have to fulfil the following criteria :

► the cost of the measures should be reasonable ;
► the cost of the measures should not be disproportionate to the results achieved o r

the results which could reasonably be expected ; and
► the measures should be appropriate and offer a reasonable prospect of success .

The Working Group considered that it would normally be necessary to carry out an in-dept h
study before any measures for reinstatement were undertaken .

3.8

	

The Report of the Working Group was endorsed by the Assembly at its 17th session (documen t
FUND/A.17/35, paragraph 26 .6) .

3 .9

	

As for items (b) and (c) of paragraph 2.2, it has to be considered whether these measures fulfil the
criteria referred to in paragraph 3 .7 .
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Action to be taken by the Executive Committee

The Executive Committee is invited :

(a) to take note of the information contained in this document ; and

(b) to give the Director such instructions as to the 1971 Fund's position to the items set out i n
paragraph 2 .2 above as the Committee may deem appropriate .


