
4

INTERNATIONA L
OIL POLLUTION
COMPENSATION
FUND

EXECUTIVE COMMITTE E
47th session
Agenda item 4

FUND/EXC.47/1 3
23 February 1996

Original : ENGLISH

ANY OTHER BUSINES S

DRAFT INTERNATIONAL CONVENTION ON LIABILITY AND COMPENSATION FO R

DAMAGE IN CONNECTION WITH THE CARRIAGE O F

HAZARDOUS AND NOXIOUS SUBSTANCES BY SE A

Note by the Directo r

i At the 18th session of the Assembly, the Director was instructed to represent the IOPC Fund a t
the International Conference on Hazardous and Noxious Substances and Limitation of Liability convene d
by the Secretary-General of IMO, to be held from 15 April to 3 May 1996, and to make such
interventions as may be appropriate in respect of issues where the IOPC Fund's experience in operatin g
the system of liability and compensation for oil pollution damage could be of benefit to the Conferenc e
(document FUND/A .18/26, paragraph 26 .2) .
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A document submitted by the Director to the Conference is attached at the Annex .

Action to be taken by the Executive Committee
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The Assembly is invited to take note of the information contained in this document .
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Note submitted by the International Oil Pollution Compensation Fun d

GENERAL OBSERVATIONS

1 The International Oil Pollution Compensation Fund (IOPC Fund) has noted the draft
International Convention on liability and compensation for damage in connection with the carriag e
of hazardous and noxious substances by sea (HNS Convention), which has been prepared by the Lega l
Committee of IMO for consideration by the Conference .

2 The draft HNS Convention has been modelled by the Legal Committee to a large extent o n
the regime of liability and compensation for oil pollution damage established by the 1969 Civi l
Liability Convention, the 1971 Fund Convention and the 1992 Protocols thereto . It must be
recognised, however, that the properties of the cargoes covered by the two regimes are very differen t

in many respects . For this reason a number of problems which will be encountered in dealing wit h
liability and compensation under the proposed HNS Convention will by necessity be different fro m
those arising under the present regime for compensation for oil pollution damage . It is not possibl e
therefore to adopt on all points the same solutions in the HNS Convention as those embodied in the
Civil Liability Convention and the Fund Convention . In order to facilitate the application of the tw o
regimes, however, the Conference might consider adopting the same solutions for the HN S
Convention as those laid down in the Civil Liability Convention and the Fund Convention which have
proved to be viable, unless the differences between the cargoes covered by the respective regime s

justify different solutions . It appears that the solutions adopted in the draft text in general strike a
reasonable balance in this regard .

3 The IOPC Fund believes that the proposed HNS Convention should be seen as the framewor k
within which will operate the regime of liability and compensation for damage in connection with th e
carriage of hazardous and noxious substances by sea . The Convention need not, and indeed cannot ,
contain detailed provisions on all aspects of the system . It has proved to be of vital importance fo r
the operations of the IOPC Fund that the governing bodies of the organisation (the Assembly and the
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Executive Committee) have been able to lay down rules for the practical application of the Fund
Convention . It has also been very useful that these bodies have been able to amend these rules in th e
light of the experience gained over the years from the operation of the system of compensation . It
is submitted, therefore, that it should be left to the Assembly of the HNS Fund to elaborate rules for
the application of the HNS Convention, mainly in the form of Internal and Financial Regulation s
(cf draft article 24(c)) . In general, the draft text appears to strike a proper balance in this regard .

4 It will be crucial for the functioning of the regime of compensation to be established unde r
the proposed HNS Convention that the system for levying of contributions functions smoothly . For
this reason, and in the light of the experience gained by the IOPC Fund in operating the contributio n
system under the Fund Convention, the IOPC Fund makes certain proposals relating to the practica l
and administrative aspects of the proposed contribution system .

5 The IOPC Fund's detailed observations on the draft HNS Convention are set out below . The
observations have been limited mainly to two types of issues: firstly, those points where there is a link
between the proposed HNS Convention and the regime of compensation established by the Civi l
Liability Convention and the Fund Convention and, secondly, points where the experience gained over
the years by the IOPC Fund could be of benefit to the Conference .

6 It will be noted that the IOPC Fund's observations include proposals for certain amendment s
to the draft text prepared by the Legal Committee of IMO which differ from the correspondin g
solutions contained in the 1992 Protocols to the 1969 and 1971 Conventions . These proposals are
made in the light of the IOPC Fund's experience in operating the system of liability and compensatio n
for oil pollution damage and in preparing for the entry into force of the 1992 Protocols .

OBSERVATIONS RELATING TO SPECIFIC PROVISION S

Notion of "receiver" (article 1 .4 and article 18)

7 The HNS Convention would cover damage (other than pollution damage) caused by certai n
substances which fall within the scope of application of the Fund Convention, namely persisten t
hydrocarbon mineral oils. Some of these substances would be liable for contributions both to th e
proposed HNS Fund and to the IOPC Fund. For this reason it might be useful to consider the criteri a
for establishing who should pay contributions to the two Funds in respect of such oils .

8 Under the Fund Convention (article 10), contributions are paid by any person who receive s
oil in certain quantities in ports or terminal installations in a State Party to the Convention after se a
transport . The concept of receiver has been interpreted to mean the actual, physical receiver of th e
oil after sea transport, whether he is the owner of the oil or whether he receives it on behalf o f
somebody else . This interpretation, which was adopted by the IOPC Fund Assembly in 1980, wa s
confirmed in 1984 by the Administrative Court of Appeal in the Netherlands in a case brought befor e
it.

9 On this point, the draft HNS Convention includes a different solution (article 1.4). The draft
text defines in the first sentence as "receiver" the person who receives any contributing carg o
discharged in the ports or terminals of a State Party and who is responsible for customs clearance of
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the cargo or, where no customs clearance is applicable, the person who physically receives deliver y
of a contributing cargo . If that person acts as an agent for another, however, it is provided that the
principal shall be deemed to be the receiver on certain conditions . This means that in the latte r
situation the notion of "receiver" under the HNS Convention is at variance with the correspondin g
concept in the Fund Convention .

10 It is recognised that there may in general be valid reasons for adopting a definition o f
"receiver" in the HNS Convention that differs from the corresponding definition of that concept in
the Fund Convention. It should be noted, however, that some entities which receive certain types o f
persistent oil will be liable to pay contributions both to the HNS Fund and to the IOPC Fund . If there
were a difference between the definitions in the two systems as regards the notion of "receiver", th e
same entity would have to submit different reports to the two Funds in respect of such oil . This could
cause confusion and result in errors being made in the reporting, with the ensuing difficulties for the
two Organisations in operating the contribution systems . For this reason, the Conference might wish
to consider including in the HNS Convention a provision containing a special definition of "receiver "
which is identical to the definition of that concept in article 10 .1 of the Fund Convention in respect
of oils which fall within the concept of "contributing oil" defined in article 1 .3 of the Fund
Convention.

11 This matter will also be dealt with in connection with article 18 .1 in which reference is made
to those persons who pay contributions to the IOPC Fund (cf paragraphs 30-31 below) . If the revised
wording of article 18 .1 set out in paragraph 30 below were adopted, this issue would be solved . In
that case, it might be appropriate to include in article 1 .4 a reference to article 18.1 .

Definition of damage (article 1 .6)

12 The last sentence of article 1.6 deals with the case where it is not reasonably possible to
separate damage caused by hazardous and noxious substances from damage caused by other factors .
It is stated that in this case all such damage shall be deemed to be caused by the hazardous and
noxious substances .

13 This provision raises the issue of the relationship between the proposed HNS Convention and
other regimes of liability, in particular the regime established by of the Civil Liability Convention an d
the Fund Convention. The question is whether all damage should be compensated under the HN S
Convention if, for example, an explosion in a laden tanker were to cause damage by contamination
(which would fall within the scope of application of the Civil Liability Convention and the Fun d
Convention) and other types of damage . It might be difficult in some cases to make a distinctio n
between the two types of damage . The Conference may wish to consider this matter further .

Exclusion of "pollution damage" from the scope of the HNS Convention (article 4 .3(a) )

14 Under article 4.3(a) of the draft HNS Convention, the Convention shall not apply to pollutio n
damage as defined in the International Convention on Civil Liability for Oil Pollution Damage, 196 9
(or any amendments) .
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15 The proposed text gives rise to a question of interpretation of the expression "as defined i n
the Civil Liability Convention" . The corresponding provision in article 3(b) of the 1976 Convention
on Limitation of Liability for Maritime Claims is worded slightly differently ("within the meanin g
of"). Different views have been expressed as regards the interpretation of that provision, and the sam e
divergence of views may arise in respect of the proposed wording in the draft HNS Convention .

16 One possible interpretation is that if the damage is of a type that is in principle covered b y
the Civil Liability Convention, the FINS Convention would not apply, whether or not the Civi l
Liability Convention is in fact applicable . According to this view, the HNS Convention woul d
therefore not apply to "pollution damage" in a State not Party to the Civil Liability Convention eve n
if that State was Party to the HNS Convention . The view has also been expressed that the exclusio n
in the 1976 Convention should apply only if the Civil Liability Convention actually applies to th e
pollution damage, ie only if the damage was caused in an area covered by that Convention . When
this matter was discussed in the Legal Committee of IMO in 1982, most delegations supported the
latter interpretation .

17 It appears that it would be appropriate to clarify the scope of the draft HNS Convention o n
this point in accordance with the prevailing view as regards the interpretation of the correspondin g
provision in the 1976 Convention .

18 It is submitted that the reference to amendments to the Civil Liability Convention should b e
limited to amendments which are in force . It is therefore proposed that the text of article 43(a )
should read:

(a)

	

to pollution damage as defined in the International Convention on Civi l
Liability for Oil Pollution Damage, 1969 (or any amendments in force) ; and

Warships (articles 4 .4 and 4 .5)

19 In article 4 .4 it is provided that the provisions of the Convention shall not apply to warships
or certain other State-owned ships . Article 4 .5 governs the case where a State decides to apply th e
Convention to such ships .

20 If article 4.5 refers only to a State's right to adopt national legislation dealing with the ship s
excluded from the Convention under article 4 .4, it would appear that this would not need to be state d
in the HNS Convention, and article 4 .5 could therefore be deleted . If, on the other hand, it is the
intention that a State would be entitled to extend the scope of the HNS Convention to cover ship s
otherwise excluded under article 4 .4, then it is suggested that the text of article 4 .5 should be redrafted
to clarify this .

Distribution of amount of compensation available (article 14 .6)

21 Unlike the Fund Convention, the draft HNS Convention does not contain any provisio n
governing the situation where the total amount of the established claims exceeds the amount o f
compensation available under the HNS Convention and the claims therefore cannot be paid in full .
It is suggested that a provision on this issue be introduced in article 14 .6. The text of article 4.5 of
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the 1992 Fund Convention could be used as a model . The following text of a revised article 14.6 is
submitted for consideration:

Where the amount of established claims against the HNS Fund exceeds the aggregat e
amount of compensation payable under paragraph S, the amount available shall b e
distributed in such a manner that the proportion between any established claim and the
amount of compensation actually recovered by the claimant under this Convention
shall be the same for all claimants . Claims in respect of death or personal injury shal l
have priority over other claims, however, save to the extent that the aggregate of such
claims exceeds two-thirds of the total amount established in accordance wit h
paragraph 5 .

Contribution system (articles 16-19 and the Annex)

22

	

It appears that article 16 is intended to apply only to annual contributions . For this reason it
is submitted that this article should be headed "Annual contributions" and that the text of the articl e
should start to read : "Annual contributions to the HNS Fund shall be made etc	 " .

23 It is submitted that it would be appropriate to clarify the situation regarding subsidiaries o r
commonly controlled entities in respect of contributors to the general account as well as contributor s
to the separate accounts . The following text of a new second and third paragraph to article 16 i s
submitted for consideration :

2 For the purposes of article 17 and subparagraphs (a), (b) [and (d)] of
paragraph 1 of article 18, where the quantity of a given type of contributing cargo
received in the territory of a State Party by any person in a calendar year whe n
aggregated with the quantity of the same type of contributing cargo received in th e
same State Party in that year by any associated person or persons exceeds the limi t
specified in the respective subparagraphs, such a person shall pay contributions i n
respect of the actual quantity received by that person notwithstanding that that quantit y
did not exceed the respective limit .

3 "Associated person" means any subsidiary or commonly controlled entity . The
question whether a person comes within this definition shall be determined by th e
national law of the State concerned .

If this text were included, references to subsidiaries or associated entities in article 18 .1 could be
deleted .

24 It is not clear from the draft text which year should be used as the basis of the calculation o f
the annual contributions . It may also be appropriate to state explicitly that the assessment of annua l
contributions is made by the Assembly (cf article 19 .2 in respect of initial contributions) . It is
proposed that this should be clarified by inserting in article 16 a fourth paragraph to be worded a s
follows:

4 Annual contributions payable pursuant to articles 17 and 18 and paragraph S
of article 20 shall be determined by the Assembly and shall be calculated in
accordance with those articles on the basis of the units of contributing cargo received
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or, in respect of cargoes referred to in article 18 .1(c), discharged during the preceding
calendar year .

25 It is submitted that it would be appropriate to clarify the procedure for the assessment of the
annual contributions to both the general account and the separate account . It is suggested that
article 12 .2 of the 1992 Fund Convention could be used as a model . The following text of a new fift h
paragraph in article 16 is submitted for consideration :

5 The Assembly shall decide the total amount of annual contributions to b e
levied to the general account and to each separate account . Following that decision
the Director shall, in respect of each State Party, calculate for each person liabl e
referred to in article 17, in paragraph 1 of article 18 and in paragraph 5 of article 20 ,
the amount of his annual contribution to each account, on the basis of a fixed sum for
each unit of contributing cargo reported in respect of such a person during th e
preceding calendar year . The unit of contributing cargo shall be calculated pursuan t
to the Annex to this Convention .

If this text were included, draft article 17 .2 (which deals with only the general account) could be
deleted.

26 The HNS Fund would incur general administrative expenses . The Convention, as presentl y
drafted, does not contain any provision dealing with the distribution of such costs between the variou s
accounts. It is submitted that the most practical solution would be to authorise the Assembly t o
decide on the distribution of these expenses .

27 The HNS Fund may also make compensation payments which relate to damage caused by tw o
or more substances which fall within different accounts. It would be appropriate to include in th e
HNS Convention provisions governing the distribution of such payments between the relevan t
accounts. Also in respect of these payments it is suggested that the distribution should be decided
by the Assembly, on the basis of an estimate of the extent to which each of the substances involve d
contributed to the damage .

28

	

In the light of the considerations set out in paragraphs 26 and 27 above, it is proposed tha t
a sixth paragraph be added to article 16, which could lead as follows :

6 The Assembly shall decide on the distribution of the costs and expenses of th e
administration of the HNS Fund between the general account and the separate
accounts. The Assembly shall also decide on the distribution between the relevant
accounts of amounts paid in compensation for damage caused by two or mor e
substances which fall within different accounts, on the basis of an estimate of th e
extent to which each of the substances involved contributed to the damage .

29 It is essential that the contribution system be kept as simple as possible . Although it i s
recognised that the second alternative in article 17 would be included only if coal and other lo w
hazard substances were to be governed by the Convention, the IDPC Fund believes that tha t
alternative would not be workable .
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30 It is assumed that subparagraph (a)(i) of article 18 .1 is intended to include not only those
persons who are in fact liable to pay contributions pursuant to the 1971 Fund Convention, since the
Convention is in force for the State in question, but also persons in States not Parties to that
Convention who would be liable if that Convention were in force for the State concerned . It is
submitted that the text should be clarified on this point, and that certain other drafting amendment s

be made. The following draft text of article 18 .1 is submitted for consideration by the Conference :

1

	

Annual contributions to separate accounts shall be made in respect of eac h

State Party :

(a) by any person who in a calendar year has received total quantities exceedin g
150,000 tonnes of contributing oil as defined in article 1, paragraph 3 of th e
International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage, 1971, as amended, and who is o r
would be liable to pay contributions to the International Oil Pollution
Compensation Fund in accordance with article 10 of that Convention ;

(b) by any person who is the receiver of total quantities exceeding [20,000] tonne s
in a calendar year of other oils in bulk listed in Annex 1, Appendix I to th e
International Convention for the Prevention of Pollution from Ships, 1973, a s
modified by the Protocol of 1978 relating thereto ; and

(c) by any person who, immediately prior to its discharge, held title to a cargo o f
liquefied natural gases of light hydrocarbons with methane as the main
constituent (LNG) discharged in a port or terminal of a State Party[ ; and]

[(d)

	

by any person who is the receiver of total quantities exceeding [	 ]tonnes
in any calendar year of refrigerated liquefied petroleum gases of ligh t
hydrocarbons (LPG) with propane and butane as the main constituents . ]

31 If the proposal set out in paragraph 30 for a reworded text of article 18 .1 were adopted, the n
the concerns expressed in paragraphs 7-11 above on the notion of "receiver" would be satisfactoril y

dealt with .

32 In paragraph 25 above it is suggested that a sentence relating to the unit of contributing carg o

be included at the end of the proposed article 16 .5 which deals with annual contributions ("The unit

of contributing cargo shall be calculated pursuant to the Annex to this Convention") . It is submitte d

that a corresponding sentence should be added to article 19 .1 which deals with initial contributions .

33 In order to facilitate the examination of the proposals set out in paragraphs 22-32 above, a

revised version of articles 16 -19 is set out in the Annex to this document, embodying these proposal s

and including some amendments of an editorial nature .

34 The mechanism for determining the unit of contributing cargo is set out in the Annex to th e

draft HNS Convention. It is submitted that two points need to be clarified in paragraph 1 o f

regulation 2 of the Annex . Firstly, in calculating the average claim/volume ratio in each sector factor

it would be essential that only the amounts of established claims were used in determining the

weighted arithmetic average, and not the amounts of the claims submitted. Secondly, since these
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amounts would have to be converted from the claim currency into the unit of account (the SDR) fo r
the purpose of these calculations, it is submitted that a date of conversion should be specified . It is
suggested that the most practical solution would be to use for this conversion the rate applicable o n
the date of the relevant incident . If these amendments were incorporated, paragraph 1 of regulation 2
would read as follows:

The average claim/volume ratio in each sector factor shall be calculated as th e
weighted average of the relevant year and the previous [nine] years in a decreasin g
ratio of :

(a) established claims, measured in units of account converted from: he
claim currency using the rate applicable on the . date . of.. the incident in
question, for damage caused by substances in respect of which
contributions to the HNS Fund are due for the relevant year, an d

(b) the volume of contributing cargo corresponding to the relevant year .

The oldest ratio shall be [1/10] of the ratio corresponding to the relevant year .

Reports on contributing cargo transported within a State Party (article 20.5)

35 Article 20.5 provides for the possibility of a State submitting an aggregate report in respec t
of the quantities of contributing cargo carried from one port or terminal of a State Party to anothe r
port or terminal of the same State and discharged there, and for making lump sum payments in respec t
of such quantities . It is submitted that it should be made clear that such aggregate reports should b e
made in respect of each type of contributing cargo for which there is a separate account pursuant t o
article 18, as well as in respect of contributing cargo falling within the general account pursuant t o
article 17, and that lump sum payments in respect of such cargoes should be made for the genera l
account and for each separate account .

36 It would appear from the present wording of article 20 .5 that a State submitting an aggregate
report in respect of a type of contributing cargo would be required to give details of the individua l
persons liable (including the relevant quantities of contributing cargo) only if, after the HNS Fund ha s
notified the State of the total contribution due, that State should decide that the individual receiver s
- and not the State - should be invoiced . It is submitted that this procedure would cause significant
delays and place a considerable administrative burden on the Secretariat in connection with th e
invoicing of these persons .

37 If a State elected to pay the whole contribution in one lump sum, it would appear that th e
HNS Fund would have no knowledge of the quantities of contributing cargo received by the individual
persons . The onus would therefore be on the State concerned to ensure that the aggregate repor t
included quantities received by associated persons which, although below the relevant threshold for
the type of contributing cargo in question, exceeded that threshold when aggregated .

Non-payment of contributions (article 21 .1 )

	

38

	

Under the proposed article 21 .1, interest will be payable only on arrears in respect of annua l
contributions, not on arrears in respect of initial contributions . The same solution is found in the 1971
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Fund Convention (article 13) . It is believed that the different treatment of annual and initia l
contributions in this regard was due to an oversight when the Fund Convention was adopted in 1971 .
In addition, it is not clear in the draft text whether interest should be paid on arrears in respect of
contributions payable for contributing cargo reported in accordance with article 20 .5 .

39 There appears to be no reason to make any difference between the initial and annua l
contribution as regards the obligation to pay interest on late payments, nor to differentiate

contributions paid pursuant to article 20 .5 . It is proposed, therefore, that article 21 .1 should read :

1

	

The amount of any contributions due under article 17, 18 Or 19 or paragraph 5
of artieie 20 and which is in arrears shall etc 	

Functions of the Assembly (article 24 )

40

	

It appears that draft article 24(f) has no real purpose . It is proposed, therefore, that it shoul d

be deleted.

41 Draft article 24(m) deals with the Assembly's function of reviewing the implementation of th e
Convention with particular reference to the performance of the system of calculating levies and the

contribution mechanism for domestic trade. The scope of this provision is not clear. It appears tha t
it should be made clear whether the Assembly would be empowered to modify the system o f

calculating contributions .

42 The system of levying contributions under the Fund Convention has functioned extremely well ,

due mainly to the fact that the system is very simple . It is recognized that any system for the
assessment of contributions under the proposed HNS Convention would have to be more complicated ,
in view of the great number of different substances which would form the basis for the assessmen t

and the more complex structure of the industries involved . It is possible, therefore, that the propose d
contribution system under the HNS Convention would have to be modified in the light of experience ,
in order to ensure the smooth functioning of the system. For this reason, it might be appropriate to
give the Assembly the power to modify the technical aspects of the contribution system, in particular
the provisions in regulations 1 and 2 of the Annex to the draft Convention, rather than reserve the

right to modify the system to an International Conference . If the Assembly were to be given such
power, any decision to modify the system should require a qualified majority .

Settlement of claims (articles 24(i), 24(h) and related paragraphs )

43 The experience of the IOPC Fund shows that there is a need for a special body to conside r
claims for compensation when the number of States Parties reaches a certain level . It appears that

under the draft HNS Convention such a body could be established pursuant to article 24(i) .

44 The 1971 Fund Convention provided for the establishment of an Executive Committee, th e

task of which was inter alia to settle claims against the IOPC Fund. In fact, this has been the onl y

significant task of the Executive Committee .
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45 The International Conference held in 1984 which adopted a Protocol to the Fund Convention
decided to abolish the Executive Committee since it was thought at that time that the Committee di d
not have any real function . The settlement of claims would, if needed, be dealt with by working
groups or other bodies established by the Assembly (cf article 18.9 of the 1992 Fund Convention ,
which is almost identical to article 24(i) of the draft HNS Convention). This solution was carried
over to the 1992 Protocol to the Fund Convention .

46 Experience has shown, however, that some of the assumptions made at the 1984 Conferenc e
are no longer valid. The Executive Committee has in recent years played a vital role in the work o f
the IOPC Fund, and has met three or four times a year. The Committee has often had to address
questions of principle of great importance. The Executive Committee has had to deal with claim s
arising out of four or five major incidents at the same session .

47 In the preparations for the entry into force of the 1992 Protocol to the Fund Convention there
seems to have emerged a consensus that it will be necessary to have a special body to deal with
claims for compensation and that this body should have features very similar to those of the Executiv e
Committee set up under the 1971 Fund Convention . The Assembly of the IOPC Fund has taken th e
view that it would not be practicable to set up separate working groups to deal with claims arisin g
out of each major incident, as had been suggested at the International Conference which adopted th e
1984 Protocols .

48 In the light of this experience, the Conference might wish to consider whether it would no t
be an advantage if the HNS Convention contained explicit provisions relating to a Committee whic h
should deal with claims for compensation, laying down its composition and general mandate .
Articles 21 -27 of the 1971 Fund Convention might serve as an appropriate model in this respect .
If such a solution were adopted, it would also be necessary to amend article 22 of the HN S
Convention (Organisation and administration) to include such a Committee (cf article 16 of the 197 1
Fund Convention) .

49 The settlement of claims by the Assembly is dealt with, inter alia, in article 24(h) . In this
regard a complication may arise as a result of the provision in article 14 .6 that claims in respect o f
death or personal injury shall have priority over other claims up to an aggregate of two-thirds of the
total amount of compensation available . This provision could result in a considerable delay in the
payment of compensation in cases where there are large claims. Although the Assembly could
approve final settlements of the admissible quantum of claims arising out of an incident where ther e
were claims both in respect of death or personal injury and in respect of other types of damage ,
considerable caution would have to be exercised, however, regarding payments . Since claims in
respect of death or personal injury would have priority up to two-thirds of the total compensation
available, it would have to be ensured that payments in respect of other claims did not exceed one
third of that total . To ensure that this limit was not exceeded, such payments might have to b e
pro-rated, at least until such time as any further claims in respect of death or personal injury had
become time-barred. For this reason, it would be difficult for the Assembly in such a case to ensure
that victims of damage were compensated promptly .
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Duties of the Secretariat (article 29)

50 It is conceivable that the Conference might wish to open the possibility for the functions of
the Secretariat of the HNS Fund to be entrusted to the Secretariat of another intergovernmenta l
organisation. If this were to be the case, it might be appropriate to provide for that situation i n
article 29 .

Time-bar (article 34)

51 Article 34 contains provisions in respect of time-bar, as regards the shipowner in paragraph 1
and as regards the HNS Fund in paragraph 2 . These two provisions differ on a very important point ,
namely the date from which the three year period for bringing legal action should be calculated .
Concerning claims against the shipowner, this period starts to run from the date when the person
suffering the damage knew or ought reasonably to have known of the damage and the identity of th e
owner, whereas, in respect of claims against the HNS Fund, the period starts to run from the dat e

when the damage occurred . In addition, the period. applicable to the shipowner may be extended i f
the parties so agree after the incident, whereas there is no possibility of such an extension in respec t

of the HNS Fund.

52 It is submitted that this difference would complicate the operation of the system . There is also
a risk that claimants may lose their rights against the HNS Fund, believing that the same rules appl y

both to claims against the Fund and to claims against the shipowner . It is submitted, therefore, that
the same rules should apply to both the shipowner and the HNS Fund as regards time-bar . In order
to enable prompt payment to victims, it is proposed that the three-year period should, in both cases ,

start to run from the date when the damage occurred . Otherwise, it could take many years before
payment of compensation could commence in cases where there is a risk that the aggregate of th e
established claims might exceed the total amount of compensation available under the Convention .

53 It is further submitted that there should be no possibility of extending the time-bar period
neither in respect of the period applicable to the shipowner nor in respect of that applicable to the

HNS Fund . Opening such a possibility would create further complications and would result in mor e

delays in the payment of compensation .

Jurisdiction in respect of actions against the shipowner and the HNS Fund (articles 35 and 36)

54 Article 35 governs the jurisdiction of national courts in respect of actions against the

shipowner. It is presumed that the same courts should also hear actions brought directly under

article 12 .8 against the insurer or other person providing financial security for the owner's liability .

It is suggested that the text should be clarified on this point, and that the expression "the insurer "

should be added in the heading to this article . After some editorial amendments, the first two

paragraphs of article 35 would thus read :

Jurisdiction in respect of action against the owner or his insurer

1 Where an incident has caused damage in the territory, including the territoria l
sea or an area referred to in article 3(b), of one or more States Parties, or preventiv e
measures have been taken to prevent or minimize damage in such territory includin g

the territorial sea or area, actions for compensation may be brought against the
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or ipowner

	

other person providing financial security for the owner's liability only:
in the courts of any such States Parties .

2 Where an incident has caused damage exclusively outside the territory ,
including the territorial sea, of any State and the conditions for application of thi s
Convention set out in article 3(c) have been fulfilled or preventive measures to preven t
or minimize such damage have been taken, actions for compensation may be brough t
against the shipowner or other person providing financial security for the owner's
liability only in the courts of:

(a) the State Party where the ship is registered or, in the case of an unregistered
ship; the State Party whose flag the ship is entitled to fly ; or

(b) the State Party where the owner of the ship has habitual residence or wher e
the principal place of business of the owner is established ; or

(c) the State Party where a fund has been constituted in accordance with article S ,
paragraph 3 [and article 9, paragraph 3] .

55 Article 36 governs the jurisdiction of national courts in respect of actions against the HN S
Fund. Under article 36.1 such actions should be brought before the court competent under article 3 5
in respect of actions against the shipowner who is liable for damage caused by the relevant incident ,
or before a court in a State Party which would have been competent if an owner had been liable . I t
should be noted that the HNS Fund would be liable in certain cases where the owner of the shi p
which caused the damage has not been identified (article 14 .3(b)). The draft Convention does not
contain any provision governing jurisdiction in such cases . In that situation, article 35 .2 could no t
be applied to actions against the HNS Fund. It might be appropriate to make it clear that in thes e
cases jurisdiction should lie only with the courts of the State in whose territory (including territorial
sea or area referred to in article 3(b)) the damage was caused . The following text, which could b e
inserted as article 36 .1 bis, is submitted for consideration :

In the event that the ship carrying the hazardous or noxious substances which cause d
the damage has not been identified, the provisions of article 35, paragraph 1, shoul d
be applied mutates mutandis to actions against the HNS Fund .

If such a provision were to be inserted in article 36 .1, a corresponding amendment would have to b e
made in article 36 .2 .

Amendment of limits (article 45)

56 Article 45 contains provisions concerning amendments of the limits laid down in the
Convention in respect of the shipowner's liability and in respect of the maximum amount payable b y
the HNS Fund. This article is found in the Final Clauses, following the model of, inter alia, the 1992
Protocols to the Civil Liability Convention and the Fund Convention . It is submitted, however, that
these provisions are provisions of substance and that they are not of a transitional nature . For this
reason, it is suggested that this article be moved to the substantive articles of the HNS Convention ,
for example after the present article 33, where the article could form a separate chapter .
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Denunciation (article 46)

57 Under the 1971 and 1992 Fund Conventions, contributors in States which denounce th e
Convention are obliged to pay contributions in respect of levies made to "major claims funds" - i e
to cover payments by the IOPC Fund in excess of a certain aggregate amount for a given incident -
in respect of incidents which occurred while the Convention was in force for the State in questio n
(cf article 41 .5 of the 1971 Fund Convention and article 34 .7 of the Final Clauses of the 1992 Fund
Protocol) . It would appear, however, that a corresponding article would not be possible in the HN S
Convention, since levies to the HNS Fund would not be attributed to a given incident, as is the cas e
in respect of levies to "major claims funds" under the Fund Convention . The Conference might wish
to consider whether persons in States which denounce the HNS Convention should be under a n
obligation to pay contributions in respect of levies which are decided by the Assembly after th e
denunciation took effect but which are used, at least in part, to pay compensation for incidents whic h
occurred before the denunciation took effect .
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ANNEX

Article 1 6

Annual contributions

1 ;Annual contributions to the HNS Fund shall be made into a general account in accordanc e
with article 17, or, in cases of substances referred to in article 18, paragraph 1, to separate account s
in accordance with article 18, paragraphs 2, 3 and 4. The general account shall be available to
compensate damage caused by substances contributing to that account . Subject to article 18 ,
paragraph 4, a separate account shall be available to compensate damage caused by a substance
contributing to that account ,

2 For the purposes of article 17 and subparagraphs (a), (b) [and (d)] of paragraph 1 of article 18 ,
where the quantity of a given type of contributing cargo received in the territory of a State Party b y
any person in a calendar year when aggregated' with the quantity of the same type of contributing
cargo received in the same State Party in that year by any associated person or persons exceeds th e
limit specified in the respective subparagraphs, such a person shall pay contributions in respect of th e
actual quantity received by that person notwithstanding that that quantity did not exceed the respectiv e
limit .

3 "Associated person" means any Subsidiary or commonly controlled entity . The question
whether a' person comes within this definition shall be . determined by the national law of the State
concerned .

4 Annual contributions payable pursuant to articles 17 and 18 and paragraph 5-of article 20 shall
be determined by the Assembly and shall be calculated in accordance with those articles on the basi s
of the units of contributing cargo received or, in respect of cargoes referred to in article 18 .1(c),
discharged during the preceding calendar year .

5 The Assembly shall decide the total amount of annual contributions to be levied to the :generat
account and to each separate account . Following that decision the Director shall, in respect of eac h
State Party, calculate for each person liable referred to in article 17, in paragraph I of article 18 an d
in paragraph 5 of article 20, the amount of his annual contribution to each account, on the basis of .
a fixed sure for each unit of contributing cargo reported in respect of such a person during th e
preceding calendar year . The unit of contributing cargo shall be calculated pursuant to the Annex to
this Convention.

6 The Assembly shall decide on the distribution of the costs and expenses of .the administratio n
of the HNS Fund between the general account . and the separate accounts .. The Assembly shall 31s o
decide on the distribution between the relevant accounts of amounts paid in compensation for damage ;
caused by two or more substances which . fall within ;different :. accounts, on the basis of ;an estimate
of the extent to which each of the substances involved contributed to the damage ,

Article 17

Annual contributions to the general accoun t

Annual contributions to the general account shall be made in respect of each State Party b y
any person who is the receiver of total quantities of contributing cargo, other than substances referre d
to in article 18, paragraph 1, exceeding [20,000] tonnes in a calendar year .
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Article 18

Annual contributions to separate account s

Annual. contributions to separate accounts shall be made in respect of each State Party :

(a) by any person who in a calendar year has received total quantities exceeding 150,440
tonnes of contributing oil as defined in article 1, paragraph 3 of the Internationa l
Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage, 1971, as amended; and who is or would be liable to pay
contributions to the International Oil Pollution Compensation Fund in accordance' with
article 14 of that Convention ; and

(b) by any person who is the receiver of total quantities exceeding [24,404tonnes in a
calendar year of other oils in bulk listed in Annex I, Appendix . 1 to the Internationa l
Convention for the Prevention of Pollution from Ships, 1973, as modified by the
Protocol of 1978 relating thereto ; and

(c) by any person who, immediately prior to it ,, discharge, held title to a cargo of
liquefied natural gases of light hydrocarbons with methane as the main- constituent
(LNG) discharged in a port or terminal of a State Party[ ; and]

[(d)

	

by any person who is the receiver of `total quantities exceeding [	 ] tonnes in any
calendar year of refrigerated liquefied petroleum gases of light hydrocarbons (LPG )
with propane and butane as the main constituents . ]

2

	

The separate accounts referred to in paragraph 1 shall become effective at the same time as
the general account .

3

	

The Assembly can postpone or suspend the operation of any separate account which is unabl e
to fulfil its functions .

4

	

Contributors to a separate account which has been suspended in accordance with paragraph 3
shall pay all contributions due by them into the general account .

Article 19

Initial contribution s

1 In respect of each State Party an initial contribution shall be made of an amount which shal l
for each person liable referred to in articles 17 and 18 be calculated on the basis of a fixed sum, equa l
for the general account and each separate account, for each unit of contributing cargo received during
the calendar year preceding that in which this Convention enters into force for that State . The unit
of contributing cargo shall be calculated 'punuant to the Annex to this Convention.:

2

	

The fixed sum referred to in paragraph 1 shall be determined by the Assembly within [
months after the entry into force of this Convention .
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3

	

In performing this function, the Assembly shall take account of the budgetary provisions i n
article 15, subparagraph (b) .

4

	

The initial contributions shall, in respect of each State Party, be paid by the persons liable:
within j	 ] months following the date at which the Convention entered into force for that State .


