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1 Intioductlon 

This document sets out the developments since the 28th session of the Executive Committee 
in respect of certain incidents which may be of special intereçt to delegations although they do not 
require any decisions by the Committee. 

2 PATMOS 

(Italy. 21 March 1985) 

The Incident 

2.1 The Greek tanker PATMOS (51 627 GRT), carrying 83 689 tonnes of crude oil, collided with 
the Spanish tanker CASTILLO DE MONTEAFiAGON (52 289 GRT), which was in ballast, off the coast 
of Calabria in the Straits of Messina (Italy). Approximately 700 tonnes of oil escaped from the 
PATMOS. Moçt of the spilt oil drifted on the surface of the sea and dispersed naturally. Only a few 
tonnes of oil came ashore on the Sicilian coast. The Italian authorities undertook extensive operations 
in order to contain the spilt oil and to prevent it from polluting the Sicilian and Calabrian coasts. 

2.2 The Owner of the PATMOS and the owner's insurer, the United Kingdom Steamship Assurance 
Association (Bermuda) Ltd (UK Club), established a limitation fund with the Court of Messina. The 
Court fixed the limitation amount at Ut 13 263 703 650 (f6.1 million). 
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The Claims 

2.3 Claims were lodged against the limitation fund, totalling Lii 76 112 O40 216 (f34.8 million). 
Most of the claims were settled out of court at an early stage, and these settlements were approved 
by the Court of first instance. Some claimants appealed against the judgement of the Court of first 
instance. Out-of-court settlements were reached with two claimants, and these settlements were 
approved by the Court of Appeal. 

2.4 The aggregate amount of the claims accepted by the courts during the limitation proceedings 
and in the appeal proceedings is Llt 9 418 318 650 (f4.3 million). These claims have been paid by 
the UK Club. 

Outstanding Claims 

2.5 A claim of Llt 20 O00 million (f9.1 million), later reduced to Ut 5 O00 million (f2.3 million), was 
submitted by the Italian Government for damage to the marine environment. The Italian Government 
did not provide any documentation indicating the kind of damage which had allegedly been caused or 
the basis on which the amount claimed had been calculated. The IOPC Fund Assembly had in 1980 
unanimously adopted a Resolution stating that "the assessment of compensation to be paid by the 
IOPC Fund is not to be made on the basis of an abstract quantification of damage calculated in 
accordance with theoretical models", In view of this Resolution. the IOPC Fund rejected this claim. 
The shipowner and the UK Club took the same position as the IOPC Fund. 

2.6 The Italian Government maintained that the damage was a violation of the right of sovereignty 
over the territorial sea of the State of Italy. The Court of first instance stated that this right was not 
one of ownership and could not be violated by acts committed by private subjects. In addition. the 
Court declared that the State had not Suffered any lass of profit nor incurred any costs as a result of 
the alleged damage to the territorial waters, or the fauna or flora. The State had, therefore. not suffered 
any economic loss. The Court also drew attention to the above-mentioned Resolution adopted by the 
IOPC Fund Assembly. For these reasons the Court of first instance rejected this claim. 

2.7 The Italian Government appealed against the decision of the Court of first instance. In the 
appeal proceedings the Italian Government has taken the position that this claim relates to actual 
damage to the marine environment and to actual economic loss suffered by the tourist industry and 
fishermen. For this reason, the Italian Government has maintained that the claim Is not in mntravention 
of the interpretation of the definition of 'pollution damage" adopted by the Assembly in that Resolution. 

2.8 The claim submitted by the Italian Government was discussed by the Executive Committee at 
its 16th and 16th sessions (documents FUND/EXC.16/8, paragraph 3.3.3 and FUND/EXC.18/5. 
paragraph 3.2). At its 20th session, the Executive Committee reiterated the IOPC Fund's position that 
a claimant was entitled to compensation under the Civil Liability Convention and the Fund Convention 
only if he had suffered quantifiable economic loss. In view of the position of the Italian Government 
that this claim relates to actual damage to the marine environment, the Committee referred to the 
interpretation of the definition of "pollution damage" laid down in the Resolution. With regard to the 
economic loss which had allegedly been suffered by the tourist industry and fishermen, the Committee 
expressed the opinion that compensation in respect of such damage could only be claimed by the 
individual person having suffered the damage who, in addition, had to prove the amount of the 
economic loss sustained (document FUND/EXC.20/6. paragraph 2.3). 

2.9 The Italian Government's claim was dealt with by the Court of Appeal in a non-final judgement. 
rendered in 1989. In that judgement the Court stated that the Owner of the PATMOS, the UK Club and 
the IOPC Fund were liable for the damage covered by the claim made by the Italian Government. As 
for the reasons given by the Court of Appeal, reference is made to document FUND/EXC.28/3. 
paragraph 3.7. By order of the same date, the Court appointed three experts with the task Of 
ascertaining the existence, if any. of damage to the marine resources off the masts of Sicily and 
Calabria consequent on the oil pollution: if such damage existed, they should determine the amount 
thereof or, in any case, supply any useful element suitable for the equitable assessment of the damage. 
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2.10 In respect of a non-final judgement of this kind, a party may. under Italian law. either make an 
immediate appeal to the Supreme Court or reserve the right to appeal as to the question of principle 
addressed by the non-final judgement in conjunction with appeal against the final judgement to be 
rendered by the Court of Appeal. The Director decided to reserve the IOPC Fund's right to appeal 
before the Supreme Court. As for the reasons for the Director's decision, reference is made to 
document FUND/EXC.Z2/2. paragraph 4.9.13. The Owner of the PATMOS and the UK Club took the 
same decision. 

2.1 I In October 1989. at its E n d  session. the Executive Committee expressed its concern about this 
non-final judgement (document FUND/EXC.22/5. paragraph 3.1.3). The Committee reiterated the 
position taken in 1988 in respect of the Italian Government's claim. 

2.12 The Court experts submitted their report in March 1990. In the report. the experts held that, 
except in respect of fishing activities, there was a lack of data to evaluate the economic impact on 
other activities and that a precise assessment of the damage to such activities was impossible. In the 
view of the experts. the evaluation should be carried out by the Court. The experts quantified the 
damage to the fishing activities at not less than Llt 1 O00 million (f457 000). The report of the experts 
is summarised in paragraph 3.12 of document FUND/EXC.28/3. 

2.13 After the publication of the report of the Court experts. the parties exchanged final pleadings. 
The IOPC Fund, the owner of the PATMOÇ and the UK Club pointed out that the Court had instructed 
the experts to deal with damage which could not be assessed in monetary terms. They argued that 
the court experts had exceeded their mandate, since the damage allegedly suffered by fishermen and 
the tourist industry was not damage to the marine resources but economic loss. It was pointed out 
that, in any event, the experts had admitted that the damage to the tourist industry could not be 
quantified. The owner. the Club and the IOPC Fund referred to the fact that, as regards the damage 
to the environment properly speaking, the experts had used expressions such as "non-existent". 
"negligible", 'modest". "of short duration" and 'reversible". As regards the contents of these pleadings, 
reference is made to paragraphs 3.10. 3.11 and 3.13 of document FUND/EXC.28/3. 

2.14 In addition to the Italian Government's claim, there are three claims subject to appeal 
proceedings, totalling approximately Llt 690 million (f315 000). 

Appeal Proceedings 

2.1 5 The Court of Appeal held a final hearing on 18 June 1991, and it was expected that the Court 
would render its judgement in October 1991. However. the Court requested clarifications from the 
experts. 

2.16 In April 1992 the Court experts produced a second report in which they state that their 
conclusions are only hypothetical and not confirmed by factual evidence. The quantity of water affected 
by the oil is estimated, and the experts then consider how the oil mighî affect the plankton and the 
development and growth of fish. A mathematical formula is used to calculate a quant i  of fish which 
allegedly were not born or did not develop, due to lack of nutrition. The experts state that only a 
percentage of the quantity of fish not having come into existence would have been caught. The 
experts give a nominal value to the quantity which would have been caught. An allowance is also 
made for the days when fishing was banned following the incident, to take account of loss of earnings. 
The experts exclude damage to the beaches because neither the authorities nor the tourist operators 
submitted claims. 

2.1 7 
PATMOS and the UK Club. 

2.1 8 
of when the judgement will be rendered. 

The report is being studied by technical experts appointed by the IOPC Fund. the owner of the 

A hearing has been fixed by the Court of Appeal for 19 January 1993. There is no indication 
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Possible Appeal to the Supreme Court 

2.1 9 It is possible that. if the ltalian Government's claim were to be accepted for the amount claimed 
or a major part of it. the total amount of the accepted claims would exceed the limitation amount 
applicable to the PATMOS and would result in the IOPC Funds being called upon to pay compensation 
in respect of this incident. At its 26th session, the Executive Committee instructed the Director to lodge 
an appeal against a judgement by the Court of Appeal accepting the ltalian Government's claim, t the 
judgement could lead to the IOPC Fund's being called upon to pay compensation (document 
FUND/EXC.28/9, paragraph 3.2.2). 

Appeal Concerning the Establishment of the Limitation Fund 

2.20 As reported in paragraph 2.3 of document FUND/EXC.16/4, the IOPC Fund has lodged an 
appeal against the acceptance by the Court of first instance of a bank guarantee covering the limitation 
amount which was submitted for the constitution of the limitation fund. The reason for the appeal is 
that no interest accrues on a bank guarantee, whereas if the limitation amount had been paid in cash, 
it would have been invested by the Court and would have earned interest to the benefit of third parties 
and the IOPC Fund. The IOPC Fund has maintained that the bank guarantee should also m e r  
interest for a period of time, say five years, before the end of which no final judgement could be 
expected: thus the guarantee should be increased so as to cover interest at a rate of 15% pa over 
that period. For this reason, the IOPC Fund has asked the Court either to declare that the guarantee 
was insufficient and that no limitation fund had been validly established, or to order that the amount 
covered by the guarantee be increased to Llt 20 O00 million. No developments have taken place with 
regard to this appeal, since the court proceedings concerning the claims are still in progress. 

3 TOLMIROÇ 

(Sweden. 11 September 1987) 

The Incident 

3.1 On I 1  September 1987 a Swedish passenger ferry sighied an oil slick which was two nautical 
miles long and one mile wide off the Skaw, the northern point of Jutland (Denmark). and reported its 
observations to the Swedish authorities which immediately commenced air reconnaissance flights. The 
prevailing winds and currents caused the oil to driit rapidly towards the west coast of Sweden. As the 
slick spread over a large area of the sea, no effective measures could be taken to prevent the oil from 
reaching the coast. 

3.2 The oil started reaching the Swedish coast in the evening of 11 September. It is estimated 
that 200 tonnes of oil came ashore. Extensive pollution was caused to a long stretch of coast north 
of Gothenburg. The affected region consists of numerous small islands and a rocky mainland coast. 
The area is of great importance to tourism and some fishing activities are carried out there. 

3.3 The dean-up operations at sea were carried out by the Swedish Coast Guard, whereas the 
on-shore clean-up was the responsibility of the municipalities concerned. Extensive operations to 
clean the shoreline were carried out during the period September 1987 - December 1988 and also 
during the summer of 1989. The Swedish Government reimbursed the municipalities for the costs 
incurred by them as a result of the incident. 

The Legal Action 

3.4 In August 1990, the Swedish Government took legal action in the Court of Gothenburg against 
the owner of the Greek vessel TOLMIROS (48 914 GRT) and hiç P & I insurer, Assuranceforeningen 
Gard (the Gard Club), claiming compensation for pollution damage. The Swedish Government's claim 
totalled SKrl O0 639 999 (f9.6 million). The IOPC Fund was notified of the action, in accordance with 
Article 7.6 of the Fund Convention. The Fund availed itsem of its tight to intervene as a party to the 
legal proceedings, pursuant to Article 7.4. It should be noted that the claims arising out of this incident 
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would have been time-barred on or shortly after 11 September 1990. ie on the expiry of the three- 
year periods laid down in the Civil Liability Convention and the Fund Convention. 

3.5 
approximately SKr50 million (€4.8 million). 

The limitation amount applicable to the TOLMIROS under the Civil Liability Convention is 

Position Taken by the Swedish Government 

3.6 The Swedish Government alleged that the oil causing the pollution emanated from the 
TOLMIROS and that the TOLMIROS at the time of the incident was carrying oil in bulk as cargo. The 
Swedish Government's pleadings in support of its claims can be summarised as follows: 

The oil which polluted the coast was a Venezuelan crude oil with high asphalt content 
and special characteristics. The Swedish authorities investigated which ships. during 
the relevant period, had transported oil of the type in question in northern European 
waters. This investigation showed that only two vessels could have been invoived, viz 
the French tanker CHRlSTiNA and the Greek tanker TOLMIROS. With regard to the 
CHRISTINA. an inveçtigation was made of her journey, the quantities of oil in her tanks 
on departure from the previous port and the quantities remaining on arrival at the next 
port. The resuits of this investigation showed that the CHRISTINA could not have been 
the source of the spill. Samples of the oil taken from the cargo discharged by the 
TOLMIROS in Gothenburg were compared with samples of the oil which had polluted 
the coast, and this comparison showed that the samples corresponded very closely. 
When the TOLMIROS was discharging her cargo in Gothenburg, certain problems arme 
as the storage tank in the port became full. For this reason. it was not possible to 
discharge the entire cargo. In addition, it was not passible to dispose of the cargo oil 
remaining in the vessel's pump and pipe system and in the lines ashore by the method 
normally used (so-called "blowing"). The exact quantity of the cargo oil remaining in 
the TOLMIROS on leaving Gothenburg cannot be determined, but the quantity which 
had not been discharged was substantial. 

3.7 The Swedish Government took the position that "oil carried as cargo" was intended to be 
distinguished from oil as bunkers or lubricating oil and that oil taken on board as cargo. ie taken into 
the tanks and the loading/discharging systems of the vessel, remained "cargo" under the Conventions 
until removed from the ship. 

3.8 As a subsidiary ground for its action, the Swedish Government based its claim on the Swedish 
legislation relating to oil pollution damage caused by ships not covered by the Civil Liability Convention. 
should it be considered that the TOLMIROS was not carrying oil in bulk as cargo. It should be noted 
that such liability would not have resulted in the IOPC Fund being called upon to pay any 
supplementary compensation. 

Position Taken by the Shipowner and the Gard Club 

3.9 In their pleadings to the Court, the owner of the TOLMIROS and the Gard Club rejected any 
liability for the damage caused by this oil spill, and took the position that the oil which polluted the 
coast did not come from the TOLMIROÇ. They pointed out that a thorough investigation undertaken 
by the Greek authorities at the request of the Swedish Government had acquitted the TOLMIROS of 
the allegation of having caused the spill. The Master and the Chief Engineer were prosecuted in 
Greece for pollution offences but were acquitted by the Court of first instance in September 1991. The 
owner and the Gard Club did not take any position as to whether the vessel was carrying oil in bulk 
during her voyage from Gothenburg. 

Position of the IOPC Fund 

3.10 In the opinion of the Director, the documentation presented by the Swedish Government did 
not exclude sources other than the TOLMIROS. In the Court proceedings the IOPC Fund took the 
position that the oil did not emanate from the TOLMIROS. 
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3.11 Under Article 4.2(b) of the Fund Convention, the IOPC Fund shall incur no obligation to pay 
compensation for pollution damage if the claimant cannot prove that the damage resulted from an 
incident involving one or more ships. A "ship" is defined in the Civil Liability Convention and the Fund 
Convention as "any sea-going vessel and any seaborne craft of any type whatsoever. actually CaWing 
oil in bulk as cargo". The IOPC Fund took the posiîion that the TOLMIROS was not actually Carrying 
oil in bulk as cargo and that therefore the Conventions would not apply even if it were proved that the 
oil which polluted the coast came from the TOLMIROS. Consequently the IOPC Fund rejected any 
liability to pay compensation. 

3.12 The IOPC Fund engaged an English barrister with a wealth of experience in maritime mattem 
to study the question of whether the TOLMIROS should be considered as having "actually carried Oil 
in bulk as cargo". In an extensive reasoned opinion the barrister concluded that residual oil (slop) 
not intended to be discharged to the owner/receiver was neither "cargo" nor "carried as cargo" in the 
ordinary sense of the words or as these words should be construed in the Conventions. 

Withdrawal of Legal Action 

3.13 In December 1991. the Swedish Government withdrew its action against the shipowner and 
his P & I insurer. As a reason for the withdrawal, the Swedish Government stated that further 
investigations into the winds and currents at the time of the spill had shown that it was not possible 
to prove that the oil which polluted the coast actually emanated from the TOLMIROS. COnSeqUentlY. 
the IOPC Fund will not be called upon to pay any compensation in respect of this incident. 

3.14 The shipowner, the Gard Club and the IOPC Fund claimed compensation from the Swedish 
Government in respect of the costs incurred in defending this matter. On 30 July 1992. the Court Of 
Gothenburg issued a decision awarding the Gard Club, the shipowner and the IOPC Fund costs PIUS 
interest. The IOPC Fund was awarded the amount of SKr463 932 (f44 350). which covered the costs 
and expenses incurred by the IOPC Fund in dealing with this incident. It is expected that the Swedish 
Government will remit that amount in the near future. 

4 AMAZONE 

(France, 31 January 1988) 

The Incident 

4.1 During the night of 30 - 31 January 1988, the Italian tanker AMAZONE (18 325 GRT) was 
damaged in a severe storm ofi the west coast of Brittany (France). The vessel was on a voyage t o m  
Libya to Antwerp (Belgium), carrying about 30 O00 tonnes of heavy fuel oil. Several covers were lost 
from the Butterworth openings (access points for tank washing) of two cargo tanks and, as a reSUk, 
approximately 2 O00 tonnes of the cargo escaped, displaced by seawater entering the open holes. 
Over the following three to four weeks, oil came ashore in patches along 450-500 kilometres Of 
coastline, affecting four different departments in France (Finistère, Côtes-d'Armor. Manche and 
Calvados) and the Channel Islands (Jersey and Guernsey). 

4.2 In order to cope with the widespread pollution on shore, the French national oil spill 
contingency plan, "PLAN POLMAR". was activated in Finistère, in Côtes-d'Armor and on the Cherbourg 
Peninsula. In the Calvados area of Normandy, the level of pollution was not considered sufficiently 
severe to merit activating PIAN POLMAR. and the clean-up was handled on a local basis. The clean- 
up operations were carried out by personnel drawn from the local fire brigades. the Army. the Civil 
Defence and the Ministiy of Public Works supported by the local authorities. 

4.3 
approximately 15 kilometres of coast were contaminated with seaweed mixed with oil. 

As for the island of Guernsey, five to ten kilometres of coast were contaminated. In Jersey 
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Constitution of Limitation Fund 

4.4 The limitation amount of the shipowner's liability was fwed by the Court in Brest at 
FFrl3 860 369 (f1.4 million). 

4.5 In the Italian registration document the vessel was registered in the name of two persons. 
indicated as "proprietario" and "armatore". The limitatlon fund was therefore constituted on behalf of 
these two persons. The IOPC Fund objected to this procedure. and after discussions wfih the 
Standard Club and the French lawyer representing the Club and the shipowner, it was agreed that the 
limitation hind should be established on behalf of only the person indicated in the registration 
document as "proprietario". 

The Claims 

4.6 In 1990. the French Government submitted a claim in an aggregate amount of FFR2 255 375 
(f2.3 million), covering the operations carried out by the Ministries concerned. The claimed amount 
was later reduced to FFRO 960 056 (f2.2 million). After negotiations, an agreement was reached in 
May 1991 between the French Government. on the one side, and the IOPC Fund, the shipowner and 
the Standard Club, on the other side, to settle the Government's claim at FFrl 7 150 O00 (f 1.8 million) 
plus interest from 1 January 1991. In November 1991 the Standard Club paid FFrl8 755 325 
( f i  .9 million) to the French Government covering principal and interest. 

4.7 A claim submitted by the Department of Côtes-d'Armor for an amount of FFrl41 326 (f 14 180) 
plus interest was accepted in full. In addition, claims presented by 25 communes in CBtes-d'ArmOr 
were settled at an aggregate amount of FFr814 964 (f81 780) plus interest. The claims of the 
Department and the communes were paid by the IOPC Fund. 

4.8 The Department of Calvados claimed compensation in respect of clean-up operations in the 
amount of FFr74 250 (f7 700). This claim was settled in full. Fourteen communes in Cabados 
presented claims relating to clean-up costs, totalling FFrl44 600 (f14 900). These claims were settled 
during the period November 1991 to February 1992 in the total amount of FFrl32 630 (E13 640) and 
were paid by the IOPC Fund. 

4.9 Claims for clean-up costs were submitted by the authoritis in Jersey and in Guernsey in the 
amounts of f l l  380 and f i 3  396, respectively. These claims were accepted in full and were paid by 
the IOPC Fund. 

4.10 Claims submitted by five French fishermen for a total amount of FFR49 102 (fZ5 600) were 
settled at an aggregate amount of FFrl45 850 ( f i5  000). A claim in the amount of FFr50 949 (f5 200) 
relating to the cost of cleaning oiled sea-birds, which was submitted by a private organisation, was 
accepted in full. These claims were paid by the Standard Club. 

4.1 1 The amounts paid in settlement of claims as a resul of this incident are shown below: 

FFr FFr 

Total amount of claims paid 20 587 776.02 

Limitation amount 
Interest on limitation amount 

Balance paid by IOPC Fund 

13 860 369.00 
5 440 429.98 

19 300 798.98 19 300 798.98 

1 286 977.04 

(€1 32 300) 
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Legal Action against Shipowner, Charterer and P & I Insurer 

4.12 As mentioned above. the AMAZONE was equipped with deck openings which made it possible 
to clean the cargo tanks by using pressurised water (the so-called “Butterworth” system). Many 
tankers had this system before it was gradually replaced, from the 1980s. by cleaning faciiiiies 
integrated in the tanks themselves which use the cargo as a cleaning fluid (crude oil washing). During 
the storm on 30 and 31 January, probably on the evening of 31 January. the Butterworth deck covers 
on several tanks became unfastened. perhaps as a result of shocks caused by broken power cables. 
and fell into the sea Heavy waves washing the deck then penetrated the tanks through the 
Butterworth openings and ejected the oil. 

4.13 Investigations into the cause of the incident were carried out on behalf of the Commercial Court 
in Antwerp and an investigating judge (“juge d’instruction’) in Paris. The French Government and the 
IOPC Fund employed their own experts for the same purpose. After having examined the results of 
these investigations. the French Government and the Director came to the following conclusions: 

The AMAZONE was not seaworthy at the time of the incident. as a result of 
inadequate maintenance of the Butterworth system. The shipowner and the charterer 
had not taken any measures to examine the condition of the Butterworth holes. neither 
when the ship was acquired in 1987 nor thereafter. not even by taking samples of the 
thickness of the steel plates. Immediately after the incident, during the night in the port 
of Antwerp, the charterer of the AMAZONE cut the edges of certain Butterworth 
openings, disregarding the most elementary safety rules. He then replaced the system 
for tightening the deck covers which had vanished in the storm with coven tightened 
by a conventional mechanism. ie using nuts for tightening. The experts interpreted this 
act as a clumsy attempt to “eliminate the trace of the most flagrant corrosion”. The 
action taken by the charterer shows that he must have been aware of the bad 
condition of the ship in this regard. In addition, the shipowner and the charterer had 
not given their personnel the necessary training and proper instructions SO as to ensure 
that the Butterworth deck covers remained fastened in bad weather. The shipowner 
was responsible for the proper maintenance of the vessel and the training of the crew, 
and he could not escape this responsibility by chartering out the vessel. 

4.14 In view of these considerations, the Director, on behaii of the IOPC Fund, and the French 
Government decided to take legal action in the Court of Cherbourg (France) against the owner of the 
AMAZZONE and the charterer of the vessel, as well as against the Standard Club. in its capacity as 
third party liability insurer of the charterer. At its 26th session, the Executive Committee endorsed the 
Director’s decision (document FUND/EXC.26/5. paragraph 4.2). 

4.15 In respect of the action against the shipowner, the French Government and the IOPC Fund 
invoked the strict liability laid down in the Civil Liability Convention and maintained that the owner 
was not entitled to limit his liability, since the incident had occurred as a result of the actual fault or 
privity of the owner. The action against the charterer was based on his fault as regards the lack of 
maintenance of the Butterworth system, and it was argued that his lack of care would deprive him of 
the right to limit his liability under the 1976 Convention on Limitation of Liability for Maritime Claims. 

4.16 As the French Government‘s claim for compensation against the shipowner and the IOPC 
Fund had not been settled when the action was brought, the French Government claimed 
compensation from the three defendants for pollution damage for a total amount of FFRO 960 056 
(M.2 million) plus interest. The IOPC Fund claimed to be indemnified in respect of any amounts 
already paid or to be paid by it to claimants as a result of the incident. As the French Government’s 
claim was paid by the shipowner in November 1991, the Government withdrew its action. 

Out of Court settlement 

4.17 In March 1992 the parties to the court action entered into negotiations for the purpose of 
reaching an out-of-court settlement. A settlement agreement was signed in June 1992. Before 
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approving the settlement on behaif of the IOPC Fund, the Director consulted the Chairman of the 
Executive Committee. 

4.18 Under the settlement agreement, the shipowner waived his claim for indemnification under 
Article 5 of the Fund Convention in the amount of FFB 465 O 9 2  (f356 300). The shipowner, the 
charterer and the Standard Club indemniiied the IOPC Fund for FFrl million (fi02 800) in respect of 
payments made by the IOPC Fund to the victims. As mentioned above, the total amount paid by the 
IOPC Fund in compensation was FFri 286 977. 

4.1 9 

4.20 
f23 481.  There will be some further payments in respect of fees. 

The settlement amount of FFrl million (f 102 830) was remitted to the IOPC Fund in June 1992. 

The IOPC Fund has incurred fees and expenses in respect of this incident in the amount of 

5 VOLGONEFT 263 

(Sweden. 14 May 1990) 

5.1 The USSR tanker VOLGONEFT 263 (3 568 GRT) collided in thick fog with the general cargo 
vessel Bi3-W (499 GRT), registered in the Federal Republic of Germany, 22 kilometres oïf the Swedish 
east coast. south of Karlskrona. The VOLGONEFT 263. which was carrying 4 548 tonnes of waste oil, 
suffered damage to iwo cargo tanks and it is estimated that 800 tonnes of oil escaped into the sea. 

5.2 The Swedish Coast Guard took extensive measures to combat the oil at sea and requested 
assistance from the neighbouring countries in accordance with the Convention on the Protection of the 
Marine Environment of the Baltic Sea Area (Helsinki Convention). In response Denmark, Finland, the 
Federal Republic of Germany and the USSR each sent a combatting vessel, and these units arrived 
at the site of the spill during the second and third day after the collision. Nine recovery vessels and 
fifteen support craft participated in the operations. Aircraft and helicopters were used to locate floating 
oil. As the threat of extensive shore pollution subsided the operations were gradually reduced and 
were terminated on 27 May 1990. The impact on the coast and islands was very limited, as only small 
quantities of oil reached the shore. 

5.3 A fisherman suffered considerable damage, as 400 of his Salmon nets became polluted and the 
deck of his fishing boat was damaged by the oil. The fisherman's claim for SKr530 239 (€49 157). 
which was accepted in full, was paid in stages during the period June - September 1990. The IOPC 
Fund also approved and paid a claim for SKr6 250 (f573) relating to the cleaning of a polluted pier 
in a local fishing port. 

5.4 The VOLGONEFT 263 was owned by a USSR company. The vessel did not have any P & I 
insurance but was covered by a State guarantee, in accordance with Article V11.12 of the Civil Liability 
Convention. 

5.5 The Swedish Government took legal action against the owner of the VOLGONEFT 263 in the 
Court of Kalmar, claiming compensation for oil pollution damage. The Court fixed the limitation amount 
at SKB 205 204 (€306 400). The limitation fund was established by the shipowner in May 1992. 

5.6 In October 1991. the Swedish Government submitted a claim in the amount of SKri7 668 1 5 3  
(fi .7 million) in respect of the cost of oil combatting at sea by both Swedish and foreign ships. and 
the costs and expenses incurred by the local authorities in cleaning the shore. The Swedish 
Government's claim raised some questions of principle, ie the tariffs applied in respect of certain 
vessels used for oil combatting operations and owned by public authorities. and the rates of personnel 
of Government agencies used for such operations. 

5.7 In May 1992, negotiations were held in Stockholm between the Swedish Government and the 
IOPC Fund concerning this claim. After discussion of the various issues. agreement was reached to 
settle the claim in the amount of SKrl7 365 000 (fl 660 000) plus interest. 
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5.8 On 18 June 1992 the IOPC Fund paid SKrl5 517 563 (El 473 373) to the Swedish 
Government, being the settlement amount less the limitation amount (SKB 205 204) plus interest 

The indemnification of the shipowner in the amount of SKr795 276 (f76 030) will be paid in 

(Ski  357 767). 

5.9 
the near future. 

5.10 It was alleged by the owner of the VOLGONEFT 263 that the collision was wholly caused by 
the BEllY. the main reason being that there was no proper watch-keeping on board and that the 
master of the B E l l Y  was under the influence of alcohol at the time of the collision. However. the 
master of the B E l l Y  maintained that the blame for the collision fell entirely on the VOLGONEFT 263. 
which had taken the wrong route, and during the police investigations he claimed that he had not 
drunk any alcohol before the collision but that, as a result of the shock caused by the collision. he had 
drunk alcohol after the event. The Swedish police investigation did not give any conclusive evidence 
on this point. The limitation amount of the B E T Y  was estimated at SKR million (€191 200). After 
careful consideration of the matter the Director came to the conclusion that it would not be worthwhile 
to take recourse action against the owner of the B E I T  for the purpose of recovering the amount of 
compensation that the Fund will have to pay as a result of this incident. The position taken by the 
Director was reported to the Executive Committee at its 24th session. 

5.1 1 
be some further payments in respect of fees. 

5.12 

The IOPC Fund has incurred fees and expenses to date in the amount of fi 7 564. There will 

The total cost to the IOPC Fund in respect of this incident can be summarised as follows: 

SKr e 

Compensation: 
Swedish Government 
Other Swedish claimants 

Indemnification of the shipowner (estimate) 
Fees and expenses (estimate) 

15 517 563 1 473 373 
536 489 49 730 

16 O54 052 1 523 103 

795 276 76 O30 
19 O00 

1618133 

6 VISTABELLA 

(Caribbean. 7 March 1991) 

6.1 The sea-going barge VISTABELLA (1 O90 GRT). registered in Trinidad and Tobago and carrying 
approximately 2 000 tonnes of heavy fuel oil, was being towed by a tug on a voyage from a storage 
facility in the Netherlands Antilles to Antigua. The tow line parted and the barge sank to a depth of 
over 600 metres. 15 miles south-east of Nevis. An unknown quantity of oil was spilled as a result of 
the incident. and the quantity remaining in the barge is not known. 

6.2 Under the influence of the current, the spilt oil spread northwards and some oil came ashore 
on St Barthélemy (Department of Guadeloupe, France), where a number of yachts and fishing boats 
were polluted. Off-shore clean-up operations were carried out by the French Navy, applying 
dispersants in the sea area between the sinking site and St Barthélemy. This activity was terminated 
after a few days when it was confirmed that the dispersant treatment was having little effect because 
of the high viscosity of the spilt oil. Manual clean-up of the oiled shoreline was also carried out by 
French army personnel on St Barthélemy. 

6.3 Oil continued to seep from the wreck, and as a result of easterly winds the windward shores 
of Saint Kitts, Nevis, Saba and Sint Maarten were also polluted. The two former islands form the 
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independent State of Saint Kitts and Nevis, whilst Saba and Sint Maarten are part of the Netherlands 
Antilles. 

6.4 On 22 March, oil started coming ashore in the Britlsh Virgin Islands and the United States 
Virgin Islands. Within a week oil was also reported to have reached Puerto Rico (United States). 
Analysis of oil samples and studies of the prevailing winds and currents indicated that the oil which 
polluted the British Virgin Islands emanated from the VISTABELLA. Some limited manual Cleaning on 
beaches was carried out by public authorities. 

6.5 In total, five jurisdictions were affected as a result of this incident. However. only the pollution 
damage in the French Department of Guadeloupe and in the British Virgin Islands qualifies for 
compensation from the IOPC Fund. Neither the independent State of Saint Kitts and Nevis nor Puerto 
Rico and the United States Virgin Islands are covered by the Fund Convention. Likewise. the Fund 
Convention does not cover damage in the Netherlands Antilles since the Kingdom of the Netherlands 
has not extended the application of the Convention to that area 

6.6 The VISTABELLA was not entered in any P & I Club. It appears that the vessel was covered 
by a third party liability insurance, but the IOPC Fund has so far been unable to establish the extent 
of this cover. The limitation amount applicable to the ship is not known. Attempts have been made 
to contact the shipowner and his insurer in order to get their co-operation in the settlement procedure. 
So far, these attempts have been without any results. The financial position of the shipowner is being 
investigated. In the Director's view it is unlikely that the shipowner would be able to meet his 
obligations under the Civil Liabiiii Convention unless there is an effective insurance cover. 

6.7 The French Government brought legal action against the owner of the VISTABELLA in the 
Court in Basse-Terre (Guadeloupe), claiming compensation for clean-up operations carried out by the 
French Navy in an amount provisionally set at FFr7 million (E720 000). The IOPC Fund is following 
the legal proceedings and will intewene if the Director considers that it is in the IOPC Fund's interest 
to do so. So far no supporting documents have been submitted in respect of this claim. 

6.8 Claims totalling FFrl89 202 ( f i  9 500) were submitted by some 30 owners of yachts and fishing 
vessels in St Barthélemy. In July and August 1991, the IOPC Fund settled and paid these claims for 
an aggregate amount of FFrl10 O10 (E l l  WO). 

6.9 In January 1992 a claim for US$6 O 9 9  (f3 198) in respect of clean-up operations was 
submitted by the owner of a hotel on Peter Island, British Virgin Islands. In May 1992 the Authorities 
of the Biiish Virgin Islands submitted a claim in the amount of US$1 969 (f i  033) in respect of clean- 
up operations carried out on the island. Both claims were accepted in full by the Director and were 
paid by the IOPC Fund in April 1992 and June 1992. respectively. 

7 Actlon to be Taken bv the Fu@ cutive Committee 

The Executive Committee is invited to: 

take note of the information contained in this document: and 

give the Director such instructions as it may deem appropriate in respect of the incidents deal 
with in this document. 

(a) 

(b) 


