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This document sets out the situation in respect of the search for a global solution to all outstandin g
issues in the Haven case . It also deals with the developments in the court proceedings relating to th e
method of conversion of the (gold) franc into national currency.
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Search for a globaLaolution

Consideration by the Assembly at its 13th session

2.1 At its 19th session, the Assembly instructed the Director to explore, with the Italian Governmen t
and the United Kingdom Mutual Steamship Assurance Association (Bermuda) Ltd (UK Club), the possibility
of arriving at a global settlement in the Haven case which, as regards the 1971 Fund, fell within th e
maximum amount of compensation that would be available under the 1971 Fund Convention, ie th e
difference between 60 million SDR and 14 million SDR, minus the amounts which the 1971 Fund had paid
or might have to pay to other claimants . The Assembly emphasised that such discussions were withou t
prejudice to the 1971 Fund's position in respect of the time bar issue . The Assembly authorised the
Executive Committee to approve any global settlement within certain parameters (documents
71 FUND/A .19/30, paragraph 17 .11 and 71 FUND/EXC .5212, paragraph 2 .3) .

Consideration by the Executive Committee at its 52nd session

2.2 At its 52nd session, the Executive Committee noted that the shipowner/UK Club had continue d
to settle and pay claims as admitted in the stato passivW 11, and that the situation as at 12 February 1997
was as follows :

<1>

	

As regards the list of accepted claims established by the judge in charge of the limitation proceedings by a decision
rendered on 5 April 1996 ("stato passivo"), reference is made to document 71FUND1EXC .50/3, Annex .
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(a) Agreements as to the quantum had been reached with the French Government, all other Frenc h
public bodies and the Principality of Monaco, and the claims of the French public bodies (othe r
than the French Government) had been paid in full by the 1971 Fund .

(b) The claims of two Italian contractors (Ecolfriuli and Ecolmare) had been paid in full by the 197 1
Fund .

(c) Agreement had been reached by the shipowner/UK Club in respect of all but five of the claim s
submitted by Italian claimants and by private claimants in France for the amounts included in th e
stato passivo, and the shipowner/UK Club had paid or would be paying these claims in the ver y
near future . In respect of those claims where a settlement agreement had expired due to the fac t
that the Club had been unable to make payments, interest had been added for the period betwee n
the expiry date and the date of the publication of the stato passivo .

(d) Agreement had not been reached with the Italian State, with one non-ATI clean-up contracto r
(Oromare) whose claim had been admitted in the stato passivo at Lit 1 000 million (£384 100) an d
with three other claimants whose claims as admitted in the stato passivo totalled Lit 95 217 89 1
(£35 800) .

2.3 The Executive Committee noted further that the shipowner/UK Club had undertaken to waive thei r
claims against the shipowner's limitation fund and the 1971 Fund (Lit 1 354 768 078 + US$224 900 +
£237 679, corresponding to a total of £884 700 if a global settlement was reached .

2.4 The Executive Committee noted that discussions had been held between the Italian Governmen t
and the Director and between the Government and the UK Club, and that discussions had also taken plac e
between the UK Club and the Director concerning the shipowner's/UK Club's right to indemnificatio n
pursuant to Article 5.1 of the 1971 Fund Convention. It was noted that in the discussions with the Italia n
Government and the shipowner/UK Club, the Director had made it clear that he was not authorised t o
make any commitment on behalf of the 1971 Fund in respect of a global settlement .

2.5 It was noted that a meeting had been held in London on 14 February 1997 betwee n
representatives of the Italian Government, representatives of the shipowner/UK Club, and the Director t o
discuss the possibilities of reaching a global settlement of all outstanding issues in the Haven case. The
Director informed the Executive Committee that the solution discussed would have resulted in the 197 1
Fund paying the Italian State approximately Lit 70 000 million (£26 .3 million), an amount which was
equivalent to the difference between 60 million SDR and the limitation amount applicable to the shipowne r
of 14 million SDR, less the amounts paid or payable by the 1971 Fund to other claimants . The Committe e
noted that the amount to be paid by the UK Club to the Italian State would represent the balance on th e
shipowner's limitation fund (LIt 23 950 220 000) plus interest thereon (estimated at Lit 9 069 403 286) afte r
all other claims had been settled and paid, plus a further amount to be paid ex grafia to the Italian State
(in addition to the amount already paid exgratia by the shipowner/UK Club to certain local public bodies) .

2.6 The Committee noted that, in the Director's view, a solution along the lines set out i n
paragraph 2.5 above. would fulfill the conditions laid down by the Assembly and the Executive Committee ,
namely that such a global settlement as regards the 1971 Fund would fall within the total amount tha t
would be available under the 1969 Civil Liability Convention and the 1971 Fund Conventio n
(ie 60 million SDR), that the 1971 Fund's payment would be made only in respect of quantifiable economi c
loss actually suffered by a claimant and that the 1971 Fund would not pay compensation for damage t o
the marine environment per se.

2.7 The Director informed the Executive Committee that, in the global settlement under discussion ,
all legal actions in the Italian courts would be withdrawn . The Executive Committee noted that the 197 1
Fund's Italian lawyer had advised the Director that, once all claims had been settled and paid, it would no t
be possible to pursue this issue in the Supreme Court of Cassation, since there would no longer be an y
dispute. The Committee endorsed the Director's view, in the light of this advice, that, if a global settlemen t
were concluded and became binding on all parties, the 1971 Fund should withdraw its appeal .
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2.8 The Executive Committee instructed the Director to continue the discussions with the Italia n
Government and the shipowner/UK Club concerning the possibility of arriving at a global settlement in th e
Haven case within the parameters laid down by the Assembly and the Committee .

Developments since the Executive Committee's 52nd session

2.9 Further settlements have been concluded and payments made by the shipowner/UK Club since
the Executive Committee's 52nd session, with the result that no claims remain to be agreed except those
of Oromare and the Italian State .

2.10 Since the Executive Committee's 52nd session, further discussions have been held betwee n
representatives of the Italian Government and the Director, and between the Government and th e

shipowner/UK Club . The solution discussed was that set out in paragraph 2.5 above . The Director .
understands that the shipowner and the UK Club have made a specific offer as regards the amount whic h
they would be prepared to pay ex gratia to the Italian State .

2.11 The Director has been informed that the offer of a global settlement was considered at a
governmental meeting held in Rome on 13 March 1997 . He understands that no decision was taken a s

to whether to accept or reject that offer . He also understands that the Italian Government decided to se t
up a commission composed of experts on international law (including two non-Italian lawyers) to give an
opinion as to whether, pursuant to Article 18 of the Vienna Convention on the Law of Treaties '2', Italy was
bound to apply the 1976 Protocol to the 1971 Fund Convention in the Haven case although it had not yet
entered into force when the incident occurred .

2,12

	

In view of this development, it is not possible to predict when the Italian Government will take a
position with regard to the offer of a global settlement made by the shipowner/UK Club and the 1971 Fund .
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ronversion the unit account

3.1 The amounts in the 1969 Civil Liability Convention and the 1971 Fund Convention in their origina l
versions were expressed in (gold) francs (Poincar4i francs) . Under the 1969 Civil Liability Convention, the
amounts expressed in (gold) francs should be converted into the national currency of the State in whic h
the shipowner establishes the limitation fund on the basis of the official value of that currency by reference
to the franc on the date of the establishment of the limitation fund . In 1976 Protocols were adopted to both
Conventions. Under these Protocols, the (gold) franc was replaced as the monetary unit by the Specia l
Drawing Right (SDR) of the International Monetary Fund (IMF). The 1976 Protocol to the 1969 Civi l
Liability Convention entered into force in 1981, whereas the 1976 Protocol to the 1971 Fund Conventio n
came into force in 1994, ie after the Haven incident .

3 .2 An important legal question has arisen in the limitation proceedings, namely the method to b e
applied for converting the maximum amount payable by the 1971 Fund (900 million (gold) francs) int o

Italian Lire. The 1971 Fund had taken it for granted that the conversion should be made on the basis of

the SDR. It was maintained by some claimants, however, that the conversion should be made by usin g
the free market value of gold, since there was no longer any official value of gold and the 1976 Protoco l
to the Fund Convention which replaced the (gold) franc with the SDR was not in force .

3 .3

	

A detailed presentation of the issues involved and the arguments of the parties is set out i n

document FUND/EXC .36/3 .
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Article 18 reads as follows :

Obligation not to defeat the object and purpose of a treaty prior to its entry into force
A State is obliged to refrain from acts which would defeat the object and purpose of a treaty when :

(a) it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification ,
acceptance or approval, until it shall have made its Intention clear not to become a party to the treaty ; o r

(b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and
provided that such entry into force Is not unduly delayed .
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3.4 The 1971 Fund's main argument in support of its position is that the inclusion of the word "official "
in the definition of the unit of account laid down in the original text of the 1969 Civil Liability Conventio n
was made deliberately to rule out the application of the free market value of gold . The Fund has drawn
attention to the fact that the judge fixed the limit of the shipowner's liability by using the SDR . The unit of
account in the 1971 Fund Convention is defined by a reference to the 1969 Civil Liability Convention, an d
in the 1971 Fund's view this reference must be considered to refer to the Civil Liability Convention a s
amended by the 1976 Protocol thereto . The 1971 Fund has pointed out that the application of differen t
units of account in the 1969 Civil Liability Convention and the 1971 Fund Convention would lead t o
unacceptable results, particularly as regards the relationship between the portion of liability to be born e
by the shipowner and the 1971 Fund, respectively, on the basis of Article 5,1 of the Fund Convention .

3.5 The judge in charge of the limitation proceedings held that the maximum amount payable by th e
1971 Fund should be calculated by the application of the free market value of gold, which gives an amoun t
of Llt 771 397 947 400 (£296 million) (including the amount paid by the shipowner under the 1969 Civi l
Liability Convention), instead of Ut 102 643 800 000 (£39 million), as maintained by the 1971 Fund ,
calculated on the basis of the SDR. After the 1971 Fund had lodged opposition, the Court of first instance
(which was composed of three judges, including the judge in charge of the limitation proceedings) upheld
that decision .

3.6 In its judgement the Court noted that the adjective "official" was inserted in the text of th e
Convention at the last session of the 1969 Diplomatic Conference, The Court stated that since gold no
longer had an official value, the reference to gold could not mean anything other than the free marke t
value of gold. The Court rejected the 1971 Fund's argument that Article 1 .4 of the Fund Convention, which
relates to the unit of account, should be considered as referring to the Civil Liability Convention a s
amended by the 1976 Protocol . The Court maintained that the calculation of indemnification of th e
shipowner under Article 5 of the Fund Convention should be made using a percentage calculation, whic h
would result in the Fund's indemnification being determined in SDR . The Court admitted that the general
opinion of States was that the (gold) franc should be substituted by the SDR, but stated that the opinio n
of States did not change the law.

3.7 The 1971 Fund appealed against this judgement . In a judgement rendered on 30 March 1996 ,
the Court of Appeal in Genoa confirmed that the maximum amount payable under the 1971 Fun d
Convention should be calculated by the application of the free market value of gold . The main reason s
given by the Court of Appeal were as follows :

The 1971 Fund had maintained that, since most of the claims were time-barred vis-A-vis
the Fund, the total amount of the claims against the Fund did not exceed 60 million SD R
and that for this reason it was not necessary for the Court to take any position as to th e
method of conversion. The defence of time bar was rejected by the Court which held that
the intervention of the 1971 Fund under Article 7 .4 of the Fund Convention had the sam e
effect as a notification under Article 7 .6 .

The Court of Appeal took the view that the demise of the official value of gold did not allo w
national courts, when calculating the maximum amount payable under the 1971 Fun d
Convention, to substitute the SDR for the (gold) franc before the entry into force of th e
1976 Protocol to that Convention . The Court also held that the entry into force of that
Protocol did not apply retroactively . For this reason the Court of Appeal stated that the
gold unit could be converted only at its market value .

3.8 The 1971 Fund is entitled to appeal to the Supreme Court of Cassation against the judgement b y
the Court of Appeal within 60 days of having been formally notified of the judgement by a party to th e
proceedings, or within one year from the date of judgement . No such notification has yet been made .

3.9 As instructed by the Executive Committee at its 48th session, the 1971 Fund has lodged an appea l
against the Court of Appeal's judgement to the Supreme Court of Cassation . Notification of the appea l
has been made in the same manner as the corresponding appeal against the judgement of the Court o f
first instance, ie by individual notifications to the Italian public bodies, the French Government, th e
Principality of Monaco, the owner of the Haven and the UK Club, and by means of "pubblici proclami "
(notices in the National Official Gazette, six provincial Gazettes and in a national and a local newspaper)
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as regards other parties . It should be noted that under Italian procedural law, parties whose claims hav e

been settled and paid should also be notified . The cost of the notification procedure is approximatel y

Ut 130 million (£58 000) .

3.10 In its appeal to the Supreme Court of Cassation, the 1971 Fund has invoked mainly the sam e
arguments as in its pleadings to the Court of first instance and the Court of Appeal, with some addition s

of a procedural nature. The 1971 Fund's pleadings before the Supreme Court can be summarised a s

follows :

(a) The 1971 Fund has maintained that the order of the judge in charge of th e
limitation proceedings concerning the maximum amount payable by the Fund i s
non-existent, because in these proceedings the single judge was entitled t o
determine only the maximum amount of the shipowner's liability, and not the limit
of the 1971 Fund's exposure . This is so because the relevant provisions of th e
Maritime Code confer jurisdiction on a single judge only in respect of the limitation
proceedings against the shipowner, but do not confer such jurisdiction in respec t

of actions against the 1971 Fund. Since the single judge did not have jurisdictio n

on this point, his order was non-existent .

(b) The 1971 Fund has referred to a judgement of the Italian Constitutional Court o f
20 May 1996 which holds (with specific reference to Article 34 of the Code o f
Criminal Procedure) that the judge who has taken a summary decision in a certai n
case cannot in the same case be a member of the panel which decides on it s
merits, since it is essential that the judge is impartial and has no prejudice . In the
Haven case, the judgement of the Court of first instance was rendered by a pane l
of three judges, including the judge who had rendered the original decision on th e
gold issue . Since this judge was not competent to be a member of the panel, th e
judgement of the Court of first instance is, in the Fund's view, non-existent.

(c) The 1971 Fund has maintained that a party is entitled to bring legal action onl y
if he has an actual interest and not if his interest depends on the outcome o f
another court proceeding . In the Haven case, the interest to ascertain whethe r
the 1971 Fund's maximum exposure cover is Ut 771 397 947 400 rather tha n
Lit 1 02 643 800 000 depends on whether the final judgement rendered in respec t
of the oppositions to the stato passivo result in the total of the approved claims
exceeding the latter figure . This is particularly so since, in the 1971 Fund's view ,
many of the claims are time-barred vis-a-vis the Fund . The 1971 Fun d
maintains that, for this reason, it was premature for the Courts to take a positio n
on the Fund's maximum exposure .

(d) The Fund has argued that the 1976 Protocol to the 1971 Fund Convention ,
although not in force until November 1994, applies to the Haven incident because
it concerns not the liability itself but its quantification . In cases involving a contract
relating to carriage by road and a contract relating to the deposit goods in a
warehouse, the Italian Supreme Court of Cassation has held that the limitation of
liability of the carrier and of the person with whom a deposit is made is subject t o
the law in force at the time when the limit of liability is determined and not to th e
law in force when the liability arose .

(e) The 1971 Fund has reiterated the reasons set out in paragraph 3 .4 above why th e
conversion of the (gold) franc into Italian Lire should, in any event, be made o n
the basis of the SDR and not by application of the free market value of gold .

(f) The 1971 Fund has maintained that interest accruing on the shipowner's limitatio n
fund should be deducted from the total amount of the Fund's obligation unde r
Article 4.4 of the 1971 Fund Convention .
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3.11 The Italian Government has submitted pleadings in response to the 1971 Fund's appeal . In its
pleadings the Government raises two issues which, in the Director's view, should be brought to th e
attention of the Assembly .

3 . 1. 2 As regards the 1971 Fund's position that the majority of the claims arising from the Haven incident
are time-barred vis-a-vis the Fund, the Government has stated that discussions took place for three an d
a half years, and that the Fund dragged out these negotiations in order to enable it to raise the defenc e
of time bar, thereby acting against the purpose of the Fund which was to ensure the prompt and equitabl e
payment of compensation to victims .

3.13 In its pleadings, the Italian Government appears to support the position taken by the Court of
Appeal that the conversion of the (gold) franc should be made on the basis of the free market value o f
gold. The Government has maintained that the 1976 Protocol to the 1971 Fund Convention, whic h
replaced the (gold) franc by the SDR, could not be applied since it had not entered into force when the
incident occurred . However, the Government has reserved its right to revert to the issue of the unit o f
account at a later stage during the proceedings .

3.14 In this context attention should be drawn to the statement made by the Italian delegation at th e
19th session of the Assembly (document 71 FUND/A .19/30, paragraph 17 .8), part of which reads as
follows :

The Italian Government has proved in the past five years in the legal proceedings pendin g
before the Court of Justice that it has advanced no claims in excess of the limits laid dow n
in the 1976 Protocol . The Protocol in this context remains the term of reference for th e
definition of the Haven case with the IOPC f=und in a global settlement which should see
an extra effort on the part of the insurers and the owners .

3.15

	

The Director and the 1971 Fund's Italian lawyer are studying the pleadings presented by the Italia n
Government.
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Action to he taken by the- Assembly

The Assembly is invited :

(a) to take note of the information contained in this document ;

(b) to give the Director such instructions as it may deem appropriate in respect of the discussions wit h
the Italian Government; and

(c) to give the Director such instructions in respect of the proceedings in the Supreme Court o f
Cassation on the gold issue as it may consider appropriate .


