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Note hy t h e  Director 

Annexed h e r e t o  i s  tine report of t h e  I n t e r s e s s i o n a l  Working 
Group se t  up by t h e  Assemb3.y a t  i t s  t h i r d  sessior> t o  cons ide r  t h e  

i n t e r p r e t a t i o n  of t h e  t e r m  "received' '  (Art ic les  10-15 of t h e  Fund 
Convention) and the problem of  double payment of i n i t i a l  
c o n t r i b u t i o n s  (Art ic le  11 of t h e  Fund Convention).  
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ANNEX - 
REPORT CF THE INTERSESSIONAL PTORKING GROUP 

1. At its third session in March 1980, the Assembly decided Co 
set up an Intersessional Vorkinq Group to consider the subjects 
set forth in documents FUND/A.3/14 and FiJ!,lD/A.3/W.l and matters 
relating thereto. The Group he16 a meeting on 2 and 3 June 1980. 

2. Members of the Irorking Group were France, Federal Republic 
of Germany, Indonesia, Italy, Japan, Liberia, Sweden and United 
Kingdom. Indonesia and Liberia were not able to attend the meeting. 
Belgium, Netherlands, Ib:Cû, OCIMF and CRISTAL attended the meeting 
as observers. The neeting was chaired by !Ir. F?, Jacobsson, Sweden. 

Interpretation of Article 10 of the Fund. Convention (document 
FUND/A . 3  / 14 ) 

3. The blorking Group studied the interpretation of Article 10 
of the Fund Convention. The Group had before it several examples 
of national laws implementing the Fund Convention, and information, 
provided by the Director, on the preparatory work preceding the 
adoption of tke Fund Convention. The Working Group considered 
in d.epth the two pri-ncipal questions of when oil has to be considered 
as being “received“, and who is the “receiver” of such oil. The 
GrouC’s conclusions were as follows. 

4 .  As to the auestion of under which circumstances contributing 
oil has to be considered. as “received.“ clccording to Article 10.1 Of 
the Fund Convention, agreement was reached, subject to the 
reservation recorded in paragraph 5 below, on,the following points: 

a. Discharge of oil into il floating tark within the 
territorial waters of a Contracting State (including 
its ports) constitutes a.rcceipt of oil irrespective 
of .whether the. tank is connected with on-shore 
installations via pipeline or not. Ships are.conside.red 
to be floating tanks in this connection only if they 
are “.dead“ ships, i.e., if they are not ready to sail. 

. .  
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b. T ra f f i c  wi th in  a port area s h a l l  n o t  be cons idered  as 
c a r r i a g e  by sea .  

c .  Ship-to-ship t r a n s f e r  s h a l l  n o t  he cons idered  a s  r e c e i p t ,  
i r r e s p e c t i v e  of where t h i s  t r a n s f e r  t a k e s  p l ace  (i.e. 
wi th in  a p o r t  area or o u t s i d e  t h e  port  b u t  w i t h i n  
t e r r i t o r i a l  waters) and whether it is done s o l e l y  by 
u s i n g  t h e  s h i p s '  nquipnent or by means of a p i p e l i n e  
pas s ing  over  land.  This a p p l i e s  f o r  a t r a n s f e r  between 
two sea-going v e s s e l s  as well as for a t r a n s f e r  between 
a sea-going v e s s e l  and an i n t e r n a l  waterway v e s s e l  and 
i r r e s p e c t i v e  of whether the t r a n s f e r  t a k e s  place wi th in  
or o u t s i d e  a p o r t  a r ea .  when t h e  o i l ,  a f t e r  having 
been t r a n s f e r r o d  i n  t h i s  way from a sea-going v e s s e l  t o  
a n o t h e r . v e s s e 1  h.as been c a r r i e d  by t h e  l a t t e r  t o  an on- 
shore i n s t a l l a t i o n  s i t u a t e d  i n  t h e  same Con t rac t ing  
S t a t e  or i n  another  c o n t r a c t i n g  S t a t e ,  t he  r e c e i p t  i n  
t h a t  i n s t a l l a t i o n  s h a l l  be cons i se red  as a r e c e i p t  of 
o i l  carried by sea. Eowever, i n  t h e  case where t h e  oil 
passes through a s t o r a g e  tank  be fo re  be ing  loaded t o  t h e  
o t h e r  s h i p  it has t o  be reported a:; o i l  rece ived  a t  t h a t  
t ank  i n  t h a t  Con t rac t ing  State .  

5. With regarc: t o  t h e  s i t u a t i o n  mentioned under sub-paragraph (c) 
above, the  United Pingüom d e l e g a t i o n  noted t h a t  under the  UK n a t i o n a l  
l a w ,  sh ip- to-sh ip  t r a n s f e r  w i th in  a port a r e a  i s  cons idered  as a 
receipt and consequent l?  t h e  r e c e i v e r  is  l iab le  t o  pay c o n t r i b u t i o n s  
i n  respect of t h e  q u a n t i t i e s  t hus  t r a n s f e r r e d .  The d e l e g a t i o n  
r e se rved  i t s  p o s i t i o n  as t o  t h i s  s i t u a t i o n  and state6 t h a t  it 
would s tudy  t n i s  nat ter  f u r t h e r .  

6 .  A s  t o  t h e  ques t ion  of which person has  t o  Se included i n  t h e  
report as thi? " r ece ive r "  of ' o i l ,  it emerged from t h e  informat ion  
a v a i l a b l e  and t h e  d i s c u s s i o n s  i n  t h e  Vorking Group t h a t  d i f f e r e n t  
s o l u t i o n s  had been 'adopted by Con t rac t ing  States. The s o l u t i o n s  
were c?iscussed a t  l e n g t h  by the  Working Group on t h e  basis of t h e  
p repa ra to ry  wdrk l e a d i n g  t o  the adopt ion  of t5e Fund Convention. 
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I n  view of the l i t t l e  documentation a v a i l a b l e  on t h i s  suiJ ject ,  
d i f f e r e n t  views were expresse2  as t o  t h e  meaning of Article 13 

and the conclus ions  t o  be drawn from i t s  wording. The p r a c t i c a l  
imp l i ca t ions  of t h e  d i f f e r e n t  systems were examined, 

7. 
p r i n c i p l e  t l i à t ,  whatever system :?ay be adopted by Con t rac t ing  
States ,  each Con t rac t ing  State had t o  ensure  t h a t  a l l  q u a n t i t i e s  
of c o n t r i b u t i n g  o i l ' r e c e i v i ? d  i n  t h a t  State were covered by t h e  
r e p o r t i n g  sys t en .  
tine scope of Article 1 0  of t h e  Fund Convention, Con t rac t ing  States  
should have a c e r t a i n  f l e x i b i l i t y  t o  adopt  a practical  r e p o r t i n g  
system a l lowinq  an  e f f e c t i v e  and easy  checking of the f i g u r e s  and 
t a k i n g  i n t o  account  t h e  p e c u l i a r i t i e s  of t h e  o i l  mcvement and 
t h e  l o c a l  c i rcumstances of a p a r t i c u l a r  count ry .  All rnambers of 
the Working Group stressed t h a t  t hey  were aware of their  

Governments' ob l i aa t . i ons .unde r  .pararJraph 2 of Ar t ic le  13 of t h e  
Fund Convention t o  ensu re  t h a t  a.ny o b l i g a t i o n  t o  c o n t r i b u t e  t o  t h e  

Fund i n  r e s p e c t  of o i l  r ece ived  wi th in  the  t e r r i t o r y  of the i r  
States is  f u l f i l l e d .  I t  w a s  q n n e r a l l y  q r z e â  t h a t ,  f a i l i n g  payment 
by persons r e p o r t e d  other than  t h e  a c t u a l  r e c e i v e r s ,  t he  a c t u a l  
r e c e i v e r s  should u l t i m t e l y  be l iab le  for c o n t r i b u t i o n s  i r r e s p e c t i v e  
of whether t h e  parsons re-orted have the i r  p l a c e  of bus iness  o r  
r e s i d e n c e  i n  a c o n t r a c t i n g  S t a t e  ox not .  

8. On the basis o f  the understanding reached, t h -  Working Group 
carne t o  t h e  conclus ion  t h a t  t h e  e x i s t i n g  d ive rgenc ie s  i n  r e p o r t i n g  
p r a c t i c e s  would n o t  lead t o  p r a c t i c a l  problems; and t h a t ,  for  t h e  
t i m e  being,  it was n o t  necessary  t o  pursue t h i s  n a t t e r  f v . r t h e r .  

I n t e r p r e t a t i o n  of A r t i c l e  11 of t h e  Fund convent ion (document 
FUND/A.3/?1P.l) 

9 .  The gocument FUMD/A.'3/WP.lt . .  submit ted t o  the t h i r d  s e s s i o n  of 
t h e  Assembly i n  D-arch 1980, was in t roduced  by t h e  d e l e a a t i o n  . .  of 
t h s  Federa l  Republic of Germany. I t  was s t a t e d  t h a t  t h e  s i t u a t i o n  
explained. i n  t 3 a t  document hz.d a r i s e n  a f t e r  I t a l y  had .  j o ined  . the  

There was g e n e r a l  agreeinent i n  t h e  P?orking Group on the  

The Working Group was of the opin ion  t h a t  wi th in  

. . .  



FUND/A/ES.1/8 
ANNEX 
Page 4 

Fund i n  1979.  Itsliar? o i l  t e rmina l  operators, a f t e r  paying i n i t i a l  
c o n t r i b u t i o n s  t o  t h e  Fund, had passed on p a r t  of these c o n t r i b u t i o n s  
as pipel ine charges  .to t h e i r  ciistomers i n  t h e  Federa l  Republic of 
Germany, who had, a l r eady  d i r e c t l y  p a i d  i n i t i a l  c o n t r i b u t i o n s  to  t h e  
Fund when t h a t  S t a t e  became a Member i n  1978. It was noted t h a t  
t h i s  s i t u a t i o n  would ar ise  aga in  when the Nether lands r a t i f y  t h e  
Convention, as the  Federa l  3.epublic of Germany is a l so  r e c e i v i n g  
q u a n t i t i e s  of o i l  v i a  t h e  Netherlands, and t h a t  t h e  same s i t u a t i o n  
may come up aga in  with r e s p e c t  t o  States  j o i n i n g  t h e  FLind la te r .  

10 .  The problem of the i n t e r p r e t e t i o n  of Article 11 was exam.incd 
i n  d e t a i l .  Some mcmhers of tine lqorkina Group supported t h e  
p roposa l '  of t h e  Federal Republic of Germany. I t  was obServed 
t h a t  i t  woulc? be u n d e s i r a b l e  i f  the p rospec t  of th2  o i l  c m p a n i e s  
i n  i t s  t e r r i t o r y  being faced  w i t h  a double .burdcn  of t h e  costs of 
i n i t i a l  c o n t r i b u t i o n s ,  would kcep a S t a t e  from r a t i f y i n g  e a r l i e r  
t han  t h e  neighbouring S t a t e .  However, o t h e r  membrrs of t h e  Vorking 
Group expressed  t h e  view t h a t  Article 11 of t he  Fund Convention 
c l e a r l y  s t a t e d  tha t  i n i t i a l  c o n t r i b u t i o n s  had t o  be made for each 
ton  of c o n t r i b u t i n g  o i l  r e c e i v e d  i n  respect of each Con t rac t ing  
State  du r ing  the calen.dar year  preceding Ykat i n  which the  Fund 
Convention entered. i n t o  force f o r  t h a t  State. and t h a t  t h e  Convention 
did n o t  a l l 0 ~  t h e  i n t e r l r e t u t i o n  sugges ted  by t h e  d e l c q a t i o n  of 
t h e  Federal Republic of Germany. One member of t h e  ??orking Group 
f e l t  t h a t  a e e c i s i o n  of t h c  k ind  r eques t ed  i n  t h e  document would 
s f fec t  n o t  only p'ayztent'-of i n i t i a l  contributions b u t  also payment 
of annual  c o n t r i b u t i o n s  srid should t h e r e f o r e  n o t  be taken,. 
Another d e l e g a t i o n . t h o u y h t  t h a t  a p o s s i b l e  refund of i n i t i a l  
c o n t r i b u t i o n s  paid 3y I t a l i a n  c o n t r i b u t o r s  would leed t o  p r a c t i c a l  
problem as t o  how t h i s  re fund  cou ld  be creclited t o  thi7 c o n t r i b u t o r s '  
customers i n  the Federel Republ-ic of Germany. 
view t h a t  tlley could n o t  o f f e r  a s o l u t i û n  a s  t hey  h%d n o t  examined 
t h e  problem prior t o  the meet ing  of t h e  Working Group. 

Otners expressed t h e  
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11. 
t o  an agreement a t  t h i s  s e s s ion .  I t  was decided, therefore, t o  
hold  another  short meeting i rmed. ia te ly  before t h e  meeting of the 
Assem%ly i n  October 1 Q F l O .  . The d e l e g a t i o n s  of t h e  Federa l  ReFublic 
of Germany 2nd. I t a l y  were i n v i t e d  t o  examine how p o s s i b l e  
p r a c t i c a l  d . i f f i c u 1 t i e s  could  be overcome. The Di rec to r  was 
requestec? to g i v e  informat ion  . .  as. t o  t h e  q u a n t i t i e s  of o i l  rece ived  
i n  t h e  Federal Republic of Germany v i a  Italy and t h e  Metherlands 
i n  t h e  ,previous yea r s .  T h i s  in format ion  Is conta ined  i n  t h e  
Appendix t o  t h i s  s e F o r t .  

The Working Group concluded t h a t  it was n o t ' p o s s i b l e  t o  come 

*** 
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APPFWCIX 

I N F O R P I I T I O N  OX THE ~ i J A W T 1 T I F S  O F  D I L  3 T C E I V E D  I N  THE 
FEDERAL R E P U B L I C  O F  GERMANY V I A  I T A L Y  

AND THE iLETI7ERLANDS 

According  t o  t h e  reports s u b n - i t t e d  by t h e  Federal ReFubl ic  
of Germany t o  the IOPC Fund, t h e  f o l l o w i n g  a d a n t i t i e s  OF o i l  
wëre rece ivec!  by p e r s o n s  w i th in  t h e  t e r r i t o ry  of t h e  F e d e r a l  
Repub l i c  of C-&many v i a  I t a l y  +nd t h e  N e t h e r l a n d s :  

1978 v i a  I t a l y  27,453,602 t o n n e s  
vi?. the  N e t h e r l a n d s  14,461,814 t o n n e s  

- 

1979 v i a  t1.e NeLher lands  15 ,773 ,950  t o n n e s .  - 
The r e p o r t  of Che F e d e r a l  RepuSl ic  of Germany f o r  the 

c a l e n d a r  y e a r  1 0 7 7  do2s  n o t  s p e c i f y  t h e  q u a n t i t i e s  of c o n t r i b u t i n g  
o i l  r e c e i v e d  v i a  I t - i l y  and t h e  Methc r l anùs ,  b u t  t h e  German 
a u t h o r i t i e s  havs informed t h e  Director t h a t  t h e  q u a n t i t i e s  O f  

o i l  r e c e i v e d  i n  1 9 7 7  v ia  I t a l y  and tk.e N e t h e r l a n d s  vere 
a p p r o x i m a t e l y  t h e  same as those i n  1978.  




