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1 The Director has  been r eques t ed  by t h e  Commission of 
t h e  European Communities t o  communicate t o  t h e  Assembly 

t h e  summary of a s tudy  on t h e  concept  and t h e  scope of 
cornpensable p o l l u t i o n  damage, prepared  on behalf  of t h e  

Commission by t h e  Advisory C o m m i t t e e  on P o l l u t i o n  of t h e  

Seas (ACOPS).  

2 The Assembly is i n v i t e d  t o  t a k e  note  of t h e  a t t a c h e d  

summary of t h e  s tudy .  
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ANNEX 

THE CONCEPT AND SCOPE OF POLLUTION DAMAGE SUBJECT TO COMPENSATION 

Compensation for  p o l l u t i o n  damage by o i l  is c u r r e n t l y  covered by 
two i n t e r n a t i o n a l  agreements ( t h e  B r u s s e l s  Convention of 1 9 6 9  ( C L C )  

and the  1971  Convention e s t a b l i s h i n g  t h e  I n t e r n a t i o n a l  O i l  

P o l l u t i o n  Compensation Fund) ,  and a l s o  by t w o  p r i v a t e  i n d u s t r i a l  
agreements (shipowners and o i l  companies) ,  w h i c h  a r e  d u e  g radua l ly  
t o  be rep laced  by t h e  two above-mentioned convent ions a s  and when 
they  e n t e r  i n t o  f o r c e  i n  o t h e r  S t a t e s .  For s e v e r a l  years  a 
re-examination of t h i s  system of compensation has been i n  p rog res s ;  
a number of s t u d i e s  have been undertaken by the Legal Committee of 
I M O ,  by t h e  Assembly and the  S e c r e t a r i a t  of t h e  I O P C  Fund a s  w e l l  

a s  by t h e  OECD T r a n s f r o n t i e r  P o l l u t i o n  Group. 

The Commission of t h e  European Communities has  expressed  a keen 
i n t e r e s t  i n  t h i s  s u b j e c t :  better and more adequate  compensation 
of c l a iman t s  f o r  p o l l u t i o n  damage is  included among t h e  o b j e c t i v e s  
of t h e  programme of a c t i o n  adopted by t h e  Council  i n  1978, concerning 
t h e  abatement and cont ro l  of o i l  p o l l u t i o n .  I n  o r d e r  t o  a t t a i n  t h i s  
o b j e c t i v e  it has seemed necessary  t o  s p e c i f y  more c l e a r l y  t h e  scope 
of t h e  concept  of o i l  p o l l u t i o n  damage a s  well a s  t h e  compensation 
l i m i t s  c u r r e n t l y  guaranteed by i n t e r n a t i o n a l  t r e a t y  law i n  f o r c e  
and by p r i v a t e  agreements.  

I n  so  f a r  as t h e r e  is a d i s p a r i t y  between t h e s e  two elements 
(namely t h e  t o t a l  damage s u s t a i n e d  on t h e  one hand and t h e  
p o s s i b i l i t y  of compensation) t h e r e  i s  a need t o  d e f i n e  t h e  amendments 
t h a t  a r e  d e s i r a b l e  i n  t h e  o v e r a l l  r i g h t  t o  compensation and a l s o  t h e  
new regime which i s  t o  r e p l a c e  t h e  ear l ier  regime i n  accordance wi th  
t h e  work c u r r e n t l y  i n  hand. 

The s t u d y  e n t r u s t e d  by t h e  Commission t o  the Advisory Committee 

on O i l  P o l l u t i o n  of t h e  Sea (ACOPS) endeavoured t o  r e s o l v e  t h i s  
problem. 
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I n  t h e  f i r s t  p l a c e ,  t h e  s tudy  s p e c i f i e s  by ca t egory  t h e  damage 
g e n e r a l l y  s u f f e r e d  by c l a iman t s  f o r  o i l  p o l l u t i o n  on t h e  b a s i s  of 
t h e  following c l a s s i f i c a t i o n :  

(a )  the cost of clean-up incu r red  by t h e  cen t ra l  goveriiment, by 
l o c a l  a u t h o r i t i e s  and by any o t h e r  o r g a n i s a t i o n  o r  p r i v a t e  
i n d i v i d u a l ;  

(b )  t h e  damage s u f f e r e d  by the  t o u r i s t  i n d u s t r y  and tourism; 

(c) t h e  damage caused t o  t h e  f i s h i n g  i n d u s t r y  and t o  f ishermen 
( i n c l u d i n g  damage t o  f i s h i n g  gear  and  loss  of p r e s e n t  and 
f u t u r e  e a r n i n g s )  ; 

(d )  t h e  damage caused t o  t h e  marine environment as such (as 
d i s t i n c t  from r i g h t s  of p rope r ty  t h a t  can be a s s e r t e d ) .  

I n  t h e  second p l a c e  t h e  s tudy  draws conclus ions  a s  t o  t h e  
p r e s e n t  p o s s i b i l i t y  o r  i m p o s s i b i l i t y  of ob ta in ing  s e t t l e m e n t  of 
c l a ims  (enumerated above) be fo re  t h e  c o u r t s  and p a r t i c u l a r l y  t he  

B r i t . i s h ,  French and North American c o u r t s ,  a s  w e l l  a s  from i n s u r e r s  
( t h e  P & I C l u b s ) ,  t he  I n t e r n a t i o n a l  O i l  P o l l u t i o n  Compensation 
Fund and l a s t l y  i n  t h e  opin ion  expressed by t h e  d o c t r i n e  of 
s p e c i a l i s t  a u t h o r s .  

T h i r d l y ,  the  s tudy  a t t empt s  t o  e s t a b l i s h  t h e  types  of c la ims  
f o r  which compensation should be accepted o r  i nc reased  wi th in  t h e  

framework of f u t u r e  t r e a t y  law i n  o rde r  t o  ensu re  compensation of 
v i c t ims .  

Methodology 

A q u e s t i o n n a i r e  was prepared i n  o rde r  t o  p i n p o i n t  t h e  fo l lowing  
f a c t o r s  i n  claims submit ted by p l a i n t i f s :  t y p e  of damage, c a u s a l  
l i n k  between t h e  damage and t h e  o i l  s p i l l a g e ,  method of c a l c u l a t i n g  
t h e  damage (by t h e  p l a i n t i f ,  by t h e  a u t h o r i t y  or o r g a n i s a t i o n  
c a l l e d  on t o  make good t h e  damage; d i r e c t  or  i n d i r e c t  l i n k  w i t h  t h e  

damage). 

The q u e s t i o n n a i r e s  were f i l l e d  i n  accord ing  t o  t h e  fo l lowing  
o u t l i n e  : 

( a )  d e c i s i o n  of t h e  c o u r t s  and t r i b u n a l s ;  
( b )  p r a c t i c e  fol lowed by t h e  I n t e r n a t i o n a l  Fund; 
(c) P & I Club i n s u r e r s .  


