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Summary: At its June 2001 session the Administrative Council authorised the Director to 

conclude an agreement with the Spanish State, the shipowner and his insurer 
on a global solution of all outstanding issues provided that the agreement 
contained certain elements determined by the Council.  Agreement has been 
reached in principle on the contents of such an agreement.  The Director has 
made a formal offer to the Spanish State on behalf of the 1971 Fund to 
conclude such an agreement. 
 

Action to be taken: Information to be noted. 
 
 
 

1 Introduction 

1.1 Criminal proceedings were initiated in the Criminal Court of first instance in La Coruña against 
the master of the Aegean Sea and the pilot in charge of the ship's entry into the port of La Coruña. 
The Court of first instance rendered its judgement in the Aegean Sea case on 30 April 1996.  The 
1971 Fund and other parties appealed against this judgement.  The Court of Appeal in La Coruña 
rendered its judgement on 18 June 1997.  The judgement of the Court of Appeal is final.  The 
Court of Appeal awarded specific amounts in compensation in respect of certain claims 
(cf document 71FUND/EXC.55/4, paragraph 5.6).  However, a number of claims for 
compensation were referred to the procedure for the execution of the judgement, since the Courts 
considered the evidence presented by the claimants to be insufficient to substantiate the amount of 
the losses suffered.  Developments in these proceedings were reported in documents 
FUND/EXC.47/3, paragraph 3, FUND/EXC.49/3, paragraph 3, FUND/EXC.50/4, paragraph 4, 
71FUND/EXC.55/4, paragraphs 3 and 4 and 71FUND/EXC.57/3, paragraph 5. 

1.2 This document deals with the developments which have taken place since the last session of the 
Administrative Council.  In particular, it reports on progress made in the discussions with 
representatives of the Spanish Government with the objective of reaching a global agreement 
which would settle all outstanding issues. 
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2 Maximum amount payable under the 1971 Fund Convention 

2.1 Under Article V.9 of the 1969 Civil Liability Convention, the limitation amount applicable to the 
Aegean Sea as expressed in Special Drawing Rights (SDR) shall be converted into the national 
currency on the basis of the official value of that currency vis-à-vis the SDR on the date of the 
constitution of the shipowner's limitation fund. 

2.2 By decision of 30 December 1992, the Criminal Court of La Coruña ordered the shipowner to 
constitute a limitation fund, fixing the limitation amount at Pts 1 121 219 450 (£4.2 million).  The 
limitation fund was constituted by means of a bank guarantee provided by the shipowner’s P & I 
insurer, the United Kingdom Mutual Steamship Assurance Association (Bermuda) Ltd (UK 
Club), on behalf of the shipowner for the amount set by the Court.   

2.3 The conversion of the maximum amount payable under the 1971 Fund Convention, 60 million 
SDR, should be made using the same rate as that applied for the conversion of the shipowner's 
limitation amount (cf Article 1.4). 

2.4 The value of the SDR in pesetas on the date of the constitution of the limitation fund was 
1 SDR = Ptas 158.55789. Accordingly, the maximum amount of compensation payable in respect 
of the Aegean Sea incident under the 1969 Civil Liability Convention and the 1971 Fund 
Convention (60 million SDR) converted into pesetas using the rate on that date gives 
Pts 9 513 473 400. 

3 Agreement with the Spanish State as to the quantum of the established losses 

3.1 At a meeting in Madrid on 2 October 2000 a provisional agreement was reached between the 
Spanish Government and the Xunta de Galicia, on the one hand, and the 1971 Fund, the 
shipowner and the UK Club on the other, as to the admissible quantum of all claims for 
compensation arising out of the incident except that presented by the shipowner/UK Club for 
clean-up and preventive measures in connection with salvage.  A provisional agreement was 
reached on the quantum of the shipowner's/UK Club's claim.   

3.2 Some adjustments were later made to the figures.  The adjusted provisionally agreed figures 
which were reported to the Administrative Council at its 5th session (document 
71FUND/A/ES.8/3, paragraph 3.5) are set out in the table below.  

Claims Claimed 
amount 

Pts (million) 

Agreed amount 
Pts (million) 

Fishermen and shellfish harvesters 14 222.17 3 220.77 
Mariculture 20 048.24 5 183.61 
Clean-up operations 2 679.67 560.98 
Fish wholesalers, transporters and related business 2 120.80 291.62 
Tourism 75.20 13.81 
Financial costs 2 127.20 371.68 
Spanish Government 1 154.50 460.23 
Shipowner/UK Club's claim for clean-up and preventive measures  1 164.65 708.03 
Amounts awarded by Criminal Courts  4 577.63 893.88 
Claims paid by UK Club and 1971 Fund 480.44 252.99 
Total (million Ptas) 48 650.51 11 957.60 
Total (£) £183 million £45 million 
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3.3 The lawyers representing the great majority of all claimants have stated that they expect that 
nearly all their clients would accept the assessments summarised in the table in paragraph 3.2. 

3.4 At a meeting held in London on 14 March 2001 consideration was also given to the question of 
how to take into account the fact that the major part of the compensation would only be paid some 
nine years after the incident. 

3.5 The question of whether interest on agreed claims should in principle be paid by the 1971 Fund 
was discussed by the 5th Intersessional Working Group in 1980. The Working Group took the 
view that, if interest was admissible under national law, the 1971 Fund would be obliged to follow 
the applicable national law, although the rate and period of interest could be agreed between 
claimants and the Fund during negotiations (document FUND/A.4/10, Annex, paragraph 21).  The 
Assembly generally endorsed the results of the Working Group's discussions (document 
FUND/A.4/16, paragraph 13).   

3.6 The Director has been advised by the 1971 Fund's Spanish lawyer that the general position of 
Spanish law is that interest is only payable on non-contractual claims from the date when the 
claim has become liquid, which is normally the date when the amount of the compensation is 
fixed by the court.  In the case of the Aegean Sea the amount of compensation has not been fixed 
for most of the claims.  The Fund's Spanish lawyer has also advised that in accordance with the 
jurisprudence of the Spanish Supreme Court the amount of the loss or damage fixed by the court 
could be increased to take into account the depreciation of the Spanish Peseta.   

3.7 The provisional agreement as to the quantum of the claims is subject to agreement on two other 
outstanding issues, namely the distribution of liabilities and the time bar. 

4 Legal issues 

4.1 There exist differences of opinion between the Spanish State and the 1971 Fund on two legal 
issues, namely the distribution of liabilities between the State and the shipowner/UK Club/1971 
Fund and the question of whether the actions brought by a number of claimants in the civil courts 
are time-barred.   

4.2 As regards the position of the parties on these two legal issues, reference is made to document 
71FUND/A.23/14/1, paragraphs 8.1 – 8.14. 

5 Considerations by the Administrative Council at its June 2001 session 

5.1 At its 5th session, held in June 2001, the Administrative Council decided to authorise the Director 
to conclude and sign on behalf of the 1971 Fund an agreement with the Spanish State, the 
shipowner and the UK Club on a global solution of all outstanding issues in the Aegean Sea case, 
provided the agreement contained the elements set out below, and to make payments in 
accordance with such an agreement (document 71FUND/AC.5/A/ES.8/10, paragraph 5.1.16). 

1. In the light of the Court of Appeal’s judgements in respect of the distribution of 
liabilities and the assessment of the losses as set out in paragraph 3.2 above, the 
total amount payable by the shipowner, the UK Club and the 1971 Fund would be 
set at Pts 9 000 million (£34 million). 
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2. The amount payable to the Spanish State would be calculated as follows: 

Total amount payable  Pts 9 000 000 000 

Less amounts already paid by the shipowner, the UK 
Club and the 1971 Fund in respect of claims for which 
agreement on the admissible quantum has been agreed 
with the Spanish Government 

Pts 1 773 559 545 

Less payments made through the Joint Claims Office in 
La Coruña in respect of a number of settled claims 

Pts 131 486 228 

Less payments to be made by the 1971 Fund to the UK 
Club for preventive measures 

Pts 708 032 614 

Pts 6 386 921 613 Payment to be made to the Spanish State by the 1971 
Fund 

(£24 million) 

3. In addition the 1971 Fund would pay to those claimants who have received 40% of 
their agreed claims through the Joint Claims Office the balance of Pts 121 512 031 
(£460 000). 

4. The Agreement would be subject to claimants representing at least 90% of the total 
amount claimed in court (with the exception of the UK Club’s claim) accepting the 
quantum of their losses as agreed between the Spanish Government, the 1971 Fund, 
the shipowner and the UK Club and withdrawing their claims in court. 

5. On the basis of the judgement rendered by the Court of Appeal as regards the 
distribution of liabilities, the Spanish Government would undertake to pay the 
claims of the claimants who did not accept the global settlement for the amounts 
awarded by the courts and to hold the 1971 Fund, the shipowner and the UK Club 
harmless should these claims be pursued against them. 

5.2 The Council noted that as regards the Spanish State the proposed agreement had to be submitted 
to the State Council (Consejo del Estado) for a legal opinion and thereafter to the Council of 
Ministers for approval and that it had to be approved by the shipowner and the UK Club. 

5.3 It was noted that the 1971 Fund would pay indemnification to the shipowner/UK Club pursuant to 
Article 5.1 of the 1971 Fund Convention amounting to Pts278 197 307 (£1 million). 

5.4 The Administrative Council emphasised that the 1971 Fund's offer to conclude a global settlement 
on the basis of the elements set out in paragraph 5.1 was without prejudice to the Fund's position 
in respect of the issues of distribution of liabilities and time bar. 

5.5 The Spanish delegation assured the Council that the Spanish Government would make its best 
endeavours to fulfil the conditions required under the proposed agreement, ie to obtain acceptance 
by claimants representing 90% of the total amount claimed in court.  The Council was informed 
that the Spanish Government intended to commence a round of consultations with the claimants 
as soon as possible and would inform the Council of the results of these consultations in due 
course.   

5.6 The Administrative Council urged all claimants to accept the proposed settlement as regards their 
respective claims and to withdraw the claims from the court proceedings. 
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6 Developments after the Administrative Council’s June 2001 session 

6.1 During July 2001 further discussions were held between the representatives of the Spanish 
Government and the Director.  The details of a possible global solution were discussed at a 
meeting held in London on 23 and 24 July.  As a result of these discussions, in a letter dated 
27 July 2001, the Director made a formal offer on behalf of the 1971 Fund to the Spanish 
Government to conclude an agreement between the Fund, the Spanish State, the shipowner and 
the UK Club which contained the following elements: 

1. The total amount due by the owner of the Aegean Sea, the UK Club and the 1971 
Fund to the victims as a result of the distribution of liabilities determined by the 
Audiencia Provincial in La Coruña amounts to Pts 9 000 million. 

 
2. The sum payable by the 1971 Fund to the Spanish State, after deduction of certain 

sums, amounts to Pts 6 386 921 613. 
 
3. In addition, the 1971 Fund undertakes to pay to the victims whose claims have not 

been included in those agreed with the Spanish State and who are listed in an 
Annex to the Agreement, the difference between the total agreed amount of the loss 
or damage and the amount paid to date, amounting to Pts 121 512 031. 

 
4. As a consequence of the distribution of liabilities determined by the Court of 

Appeal in La Coruña, the Spanish State undertakes to compensate all the victims 
who may obtain a final judgement by a Spanish court in their favour which 
condemns the shipowner, the UK Club or the 1971 Fund to pay compensation as a 
result of the incident. 

6.2 In his letter the Director made it a condition for the conclusion of the Agreement that the Spanish 
State presented to the 1971 Fund a copy of the withdrawals by the victims of their legal actions, in 
civil proceedings or in the procedure for execution in the criminal proceedings, representing at 
least 90% of the principal of the loss or damage claimed, except for the claim by the UK Club for 
preventive measures.  He stated that the 1971 Fund was prepared to reach a global agreement with 
the Spanish State on the settlement of all claims for loss or damage pursuant to the 1969 Civil 
Liability Convention and the 1971 Fund Convention resulting from the Aegean Sea incident in 
accordance with the text of the proposed Agreement provided that this condition was fulfilled.  In 
the letter the 1971 Fund undertook to maintain this offer until November 2001.  It was stated  in 
the letter that the shipowner, the UK Club and the 1971 Fund expressly reserved their rights to 
defend before the Spanish courts and tribunals their position with respect to the distribution of 
liabilities and with respect to a group of claims being time-barred.   

6.3 The letter and the text of the proposed Agreement had been approved by the shipowner and the 
UK Club. 

6.4 As mentioned above the proposed agreement has, as regards the Spanish State, to be submitted to 
the State Council (Consejo del Estado) for a legal opinion and thereafter to the Council of 
Ministers for approval. 

6.5 The Spanish State has not yet obtained the withdrawal by the victims of their legal actions 
representing at least 90% of the principal of the loss or damage claimed. 

7 Action to be taken by the Assembly 

 The Assembly is invited: 

(a) to take note of the information contained in this document; and 

(b) to give the Director such instructions as the Assembly may deem appropriate in respect of 
this incident. 

 


