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Note b the Directo r

1 At its 2nd extraordinary session, the Assembly decided, in agreement with the Assembly of th e
1992 Fund, that the 1971 Fund and the 1992 Fund should issue a joint Claims Manual based on th e
present (4th) edition of the Claims Manual of the 1971 Fund adopted by the Executive Committee at it s
43rd session, and published in June 1995 . It was decided that the text should be revised to reflect th e
amendments to the 1969 Civil Liability Convention and the 1971 Fund Convention in the 1992 Protocol s
thereto, but that it would otherwise remain in its present form, with the information on the criteria for th e
admissibility of claims unchanged (document 71 FUND/A/ES,2/22, paragraph 13) .

2 The Director has prepared a draft text of a joint Claims Manual for consideration by th e
Assemblies of the two Funds at their sessions in October 1995. The draft Claims Manual is contained
in the Annex .

3 Substantive changes in the text of the draft Claims Manual have been made in the introductio n
and in the description in Section I of the legal framework of the Conventions (pages 1--13) . As for
Sections II and III, only editorial amendments have been made to reflect that four Conventions and two
Funds exist.
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It should be noted that a revised Claims Manual would have to be issued at the end of the
transitional period, to reflect the different situation which will then exist ,

Action to be taken by the Assembly
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The Assembly is invited to consider the proposed text to the revised Claims Manual .



71 FUND/A.1911 8

ANNEX

DRAF T

International Oil Pollutio n
Compensation Fund s

CLAIMS MANUAL

5th Edition
October 1996



INTRODUCTION

This Claims Manual is a practical guide to presenting claim s
against two Organisations, known jointly as the International Oi l
Pollution Compensation Funds ([OPC Funds) . One Organisation was
established in 1971 and is known as the 1971 Fund (or [OPC Fun d

1971) . The other Organisation was established in 1992 and is known
as the 1992 Fund (or IOPC Fund 1992) .

The [OPC Funds are worldwide intergovernmental
organisations, ie they are set up by States . The [OPC Funds provid e
compensation for oil pollution damage resulting from spills of

persistent oil from tankers. The [OPC Funds are financed by levies
on certain types of oil carved by sea . The levies are paid by entitie s
which receive oil after sea transport, and normally not by States . At
30 October 1996, the 1971 Fund had 70 Member States and the 199 2

Fund had 13 Member States, which are listed on pages 34-36 .

The IOPC Funds are administered by a joint Secretariat ,

headed by a Director . The Secretariat is located in London, United

Kingdom .

Section I of this Manual, which is divided into four main
parts, sets out the legal framework within which the IOPC Funds
operate and describes how the Organisations work . Section II
explains how claims for compensation should be presented . The
different types of admissible claims are dealt with in Section 111 .

This Manual does not consider legal questions in detail .
These questions vary according to the type of claims submitted an d

the circumstances of the incident . The Manual does not give an
exhaustive presentation of the obligations of the IOPC Funds to pa y

compensation . The IOPC Funds examine each claim on its merits ,

in the light of the particular circumstances. The statements in this
Manual are therefore without prejudice to the position of the

Organisations concerning individual claims .
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It should be noted that the IOPC Funds are able to pa y
compensation only in respect of claims fulfilling the criteria for
admissibility laid down in the relevant international convention s
referred to below, ie the 1969 International Convention on Civi l
Liability for Oil Pollution Damage (Civil Liability Convention) and
the 1971 International Convention on the Establishment of a n
International Fund for Compensation for Oil Pollution Damage (Fund
Convention), or these Conventions as amended by the 1992 Protocols
thereto (if applicable) .

This Manual should not be seen as an interpretation of th e
Civil Liability Conventions and the Fund Conventions . The
admissibility of claims for compensation is governed by the texts o f
the Conventions.



LEGAL FRAMEWORK

A

	

Introduction to the International Conventions

The 1971 Fund operates within the framework of tw o
international Conventions : the 1969 International Convention on Civi l
Liability for Oil Pollution Damage (1969 Civil Liability Convention)
and the 1971 International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage (197 1
Fund Convention) .

The 1992 Fund operates within the framework of these
Conventions as amended by two Protocols : the 1992 Protocol to th e
1969 Civil Liability Convention and the 1992 Protocol to the 197 1
Fund Convention . The modified Conventions are known as 199 2
Civil Liability Convention and the 1992 Fund Convention.

Under both the 1969 and 1992 Civil Liability Conventions ,
claims for compensation for oil pollution damage may be brough t
against the owner of the ship which caused the damage (or hi s
insurer). In certain circumstances, claims may also be brought
against the 1971 Fund under the 1971 Fund Convention or the 199 2
Fund under the 1992 Fund Convention .

Section B which follows provides a summary of the mai n
features of the 1969 and 1971 Conventions and will therefore be o f
particular relevance to claimants in States which are Members of the
1971 Fund. Section C provides the corresponding information for the
1992 Conventions and will therefore be of particular relevance to
claimants in States which are Members of the 1992 Fund .

The provisions in the two sets of Conventions are quit e
similar . However, the 1992 Conventions provide higher limits of
compensation and a wider scope of application . These differences
may cause difficulties during a transitional period when States ma y
be Members of both the 1971 Fund and the 1992 Fund. Section D



refers to the interaction between the two sets of Conventions durin g
the transitional period .
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The 1969 and 1971 Conventions

Geographic scope

The 1969 Civil Liability Convention and the 1971 Fun d
Convention apply only to pollution damage caused in the territory o r
territorial sea of a State which is Party to the Convention in question.

Compensation is also payable for the cost of reasonabl e
measures to prevent or minimise pollution damage in the territory o r
territorial sea of a State Party to the Convention in question,
wherever these measures are taken . For example, if a response on
the high seas to an oil spill succeeds in preventing or reducin g
pollution damage within the territorial sea of such a State, th e
response would in principle qualify for compensation .

Types of oil covered

The Conventions apply to spills of persistent oil, for example
crude oil, fuel oil, heavy diesel oil and lubricating oil . Damage
caused by spills of non-persistcnt oil, such as gasoline, light diese l
oil and kerosene, is not compensated under the Conventions .

The term persistent is used to describe those oils which,
because of their chemical composition, are usually slow to dissipat e
naturally when spilled into the marine environment and are therefor e
likely to spread and require cleaning up . Non-persistent oils tend to
evaporate quickly when spilled and do not require cleaning up.
Neither persistence nor non-persistence are defined in the
Conventions. However, under guidelines developed by the 197 1
Fund, an oil is considered non-persistent if at the time of shipmen t
at least 50% of the hydrocarbon fractions, by volume, distil at a
temperature of 340'C (645'F), and at least 95% of the hydrocarbon
fractions, by volume, distil at a temperature of 370'C (7007), whe n
tested in accordance with the American Society for Testing and
Materials' Method D86/78 or any subsequent revision thereof .



7ypes of ships covere d

The 1969 Civil Liability Convention and the 1971 Fund
Convention cover incidents in which persistent oil has escaped or has
been discharged from a sea-going vessel or other seaborne craft
actually carrying persistent oil in bulk as cargo at the time of th e
spill (normally a laden tanker) . These Conventions cover also spill s
of bunker oil from laden tankers . Spills from tankers during ballast
voyages and spills from ships other than tankers are not covered b y
the 1969 and 1971 Conventions.

Definition of pollution damage and preventive measures

The 1971 Fund, as well as the shipowner and his insurer, pay
compensation under the Conventions for pollution damage .

This term is defined in the 1969 and 1971 Conventions a s
"loss or damage caused outside the ship carrying oil by contaminatio n
resulting from the escape or discharge of oil from the ship, whereve r
such escape or discharge may occur, .. ." . Pollution damage includes
costs of reasonable preventive measures, that is measures taken after
an oil spill has occurred to prevent or minimise pollution damage ,
and further loss or damage caused by preventive measures. If
measures taken to prevent an oil spill are completely successful an d
no oil escapes, compensation is not payable under the 1969 and 197 1
Conventions .

The interpretation of the terms pollution damage and
preventive measures by the 1971 Fund is set out in Section 111 .

The 1969 Civil Liability Convention - the shipowner pays

Under the 1969 Civil Liability Convention, the shipowner ha s
strict liability for pollution damage caused by the escape or discharg e
of persistent oil from his ship. This means that he is liable even in



the absence of fault on his part . He is exempt from liability unde r
this Convention only if he proves that :

♦ the damage resulted from an act of war or a grave natura l
disaster, o r

♦ the damage was wholly caused by sabotage by a third party ,
or

♦ the damage was wholly caused by the negligence of publi c
authorities in maintaining lights or other navigational aids .

The shipowner is normally entitled to limit his liability to a n
amount determined by the size of the ship . Under the 1969
Convention the limit is 133 Special Drawing Rights (SDRs)

(approximately £122 or US$190)`t' per ton of the ship's tonnage, o r

14 million SDRs (approximately £13 million or US$20 million),

whichever is the less.

The owner is deprived of the right to limit his liability,
however, if the incident occurred as a result of his personal fault .

The shipowner is obliged to maintain insurance to cover hi s

liability under the 1969 Civil Liability Convention . This obligation
does not apply to ships carrying less than 2 000 tonnes of oil as

cargo .

<la Amounts were originally expressed in the 1969 and 1971 Conventions in (gold)

francs. The Conventions were amended in 1976, replacing the (gold) franc by the
Special Drawing Right (SDR) of the International Monetary Fun& (Gold) franca
are converted into national currencies by way of Special Drawing Rights . In thi s
Manual, the conversion from Special Drawing Rights to Pounds Sterling an d
US Dollars has been made using the rates of exchange applicable on [101 Octobe r
1996, ie 1 SDR = £[0.919191 or USS[1A3881] .
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The 1971 Fund Convention - the 1971 Fund pays

The 1971 Fund exists to pay compensation when thos e
suffering oil pollution damage do not obtain full compensation unde r
the 1969 Civil Liability Convention in the following cases :

♦ the shipowner is exempt from liability under the 1969 Civil
Liability Convention because the damage was caused by a
grave natural disaster, or wholly caused by sabotage by a
third party or the negligence of public authorities in
maintaining lights or other navigational aids

♦ the shipowner is financially incapable of meeting hi s
obligations under the 1969 Civil Liability Convention in full ,
and the insurance is insufficient to satisfy the claims for
compensatio n

♦ the damage exceeds the limit of the shipowner's liabilit y
under the 1969 Civil Liability Convention .

The 1971 Fund does not pay compensation if:

♦ the damage occurred in a State which was not a Member o f
the 1971 Fund, or

♦ the pollution damage resulted from an act of war or wa s
caused by a spill from a warship, or

♦ the claimant cannot prove that the damage resulted from a n
incident involving one or more ships as defined (ie a
sea-going vessel or other seaborne craft actually carryin g
persistent oil in bulk as cargo) .

The compensation payable by the 1971 Fund for any one
incident is limited to 60 million SDRs (approximately L55 .2 millio n
or US$86 million), including the sum actually paid by the shipowne r
or his insurer under the 1969 Civil Liability Convention .
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The 1992 Conventions

Geographic scope

The 1992 Civil Liability Convention and the 1992 Fund
Convention apply to pollution damage caused in the territory o r
territorial sea of a State which is Party to the Convention in question,

and to pollution damage caused in the exclusive economic zon e
(EEZ), or equivalent area, of such a State .

Compensation is also payable for the cost of reasonable
measures to prevent or minimise pollution damage in the above -
mentioned areas of a State Party to the Convention in question ,
wherever these measures are taken . For example, if a response on
the high seas to an oil spill succeeds in preventing or reducin g

pollution damage within the territorial sea or exclusive economic zon e
of such a State, the response would in principle qualify fo r
compensation .

Types of oil covered

Like the 1969 and 197 1
apply to spills of persistent oil .
reference is made to page S .

Conventions, the 1992 Conventions
As regards the meaning of this term ,

Types of ships covered

The 1992 Conventions cover incidents in which persistent oi l
has escaped or has been discharged from a sea-going vesse l
constructed or adopted to carry oil in bulk as cargo (normally a
tanker) . Unlike the 1969 and 1971 Conventions, the 1992
Conventions cover not only spills of bunker oil from laden tanker s
but also spills of persistent oil (including bunker oil) from unladen
tankers.



Definition of pollution damage and preventive measures

The 1992 Fund, as well as the shipowner and his insurer, pay
compensation under the 1992 Conventions for pollution damage.

This term is defined in the 1992 Conventions as "loss or
damage caused outside the ship by contamination resulting from th e
escape or discharge of oil from the ship, wherever such escape o r
discharge may occur, provided that compensation for impairment o f
the environment other than loss of profit from such impairment shal l
be limited to costs of reasonable measures of reinstatement actually
undertaken or to be undertaken" . Pollution damage again includes
costs of reasonable preventive measures, but under the 1992
Conventions expenses for preventive measures are recoverable even
if no spill of oil occurs, provided that there was a grave and
imminent threat of pollution damage.

The interpretation of the terns pollution damage and
preventive measures by the 1992 Fund is set out in Section Ill.

The 1992 Civil Liability Convention - the shipowner pay s

Under the 1992 Civil Liability Convention, the shipowner has
strict liability for pollution damage caused by the escape or discharg e
of persistent oil from his ship. This means that he is liable even in
the absence of fault on his part . He is exempt from liability unde r
the 1992 Convention in the same situations as under the 1969
Convention (see page 4

The shipowner is normally entitled to limit his liability to a n
amount determined by the size of the ship. Under the 1992
Convention, the limit is (a) for a ship not exceeding 5 000 units o f
gross tonnage, 3 million SDRs (£3 million or US$4 million) ; (b) for
a ship with a tonnage between 5 000 and 140 000 units of tonnage,
3 million SDRs plus 420 SDRs (£386 or US$601) for each additiona l

10



unit of tonnage ; and (c) for a ship of 140 000 units of tonnage or

over, 59.7 million SDRs (£54 .9 million or US$85 million) .

The owner is deprived of the right to limit his liability ,
however, if it is proved that the pollution damage resulted from hi s
personal act or omission, committed with the intent to cause pollutio n
damage, or recklessly and with knowledge that such damage woul d

probably result . On this point, there is thus a difference between the
1969 Convention and the 1992 Convention.

The shipowner is obliged to maintain insurance to cover his

liability under the 1992 Civil Liability Convention . This obligatio n
does not apply to ships carving less than 2 000 tonnes of oil as
cargo .

The 1992 Fund Convention- the 1992 Fund pays

The 1992 Fund exists to pay compensation when thos e
suffering oil pollution damage do not obtain full compensation under
the 1992 Civil Liability Convention in cases corresponding to thos e
when the 1971 Fund pays compensation, namely :

♦ the shipowner is exempt from liability under the 1992 Civi l
Liability Convention

♦ the shipowner is financially incapable of meeting his

obligations under the 1992 Civil Liability Convention in full ,

and the insurance is insufficient to satisfy the claims for
compensatio n

♦ the damage exceeds the limit of the shipowner's liabilit y

under the 1992 Civil Liability Convention .

The 1992 Fund does not pay compensation if:
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♦

	

the damage occurred in a State which was not a Member o f
the 1992 Fund, or

♦

	

the pollution damage resulted from an act of war or was
caused by a spill from a warship, or

♦ the claimant cannot prove that the damage resulted from a n
incident involving one or more ships as defined (ie a laden or
unladen sea-going vessel or seaborne craft constructed o r
adapted to carry oil in bulk as cargo) .

The compensation payable by the 1992 Fund for any on e
incident is limited to 135 million SDRs (approximately L124 million
or US$193 million) . This maximum amount includes the su m
actually paid by the shipowner or his insurer under the 1992 Civi l
Liability Convention (see also page 13 in respect of the transitional
period) .
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The Transitional Perio d

until	 1998, it is possible for a Stat e
to be a Member of both the 1971 Fund and the 1992 Fund . This i s
called the transitional period . As can be seen from the lists of
Member States on pages 34 and 35, there are at present 17 States
which will fall into this group.

During the transitional period, compensation will be payabl e
first by the shipowner or his insurer under the 1969 Civil Liabilit y
Convention, then by the 1971 Fund under the 1971 Fund Convention ,
then by the shipowner or his insurer under the 1992 Civil Liabilit y
Convention, and finally by the 1992 Fund under the 1992 Fun d
Convention .

The maximum amount of compensation payable by the 199 2
Fund for any one incident (135 million SDRs, approximately
L124 million or US$193 million) includes, during the transitiona l
period, any amounts paid (or deemed to have been paid) by th e
shipowner under the 1969 Civil Liability Convention and the 1992
Civil Liability Convention and by the 1971 Fund under the 197 1
Fund Convention .

The differences in the limits of compensation of the two set s
of Conventions may cause difficulties in States which during the
transitional period are Members of both the 1971 Fund and the 199 2
Fund . Complications may also arise due to the fact that the scope of
application of the 1992 Conventions is wider than that of the 196 9
and 1971 Conventions in certain respects. Contrary to the 1969 and
1971 Conventions, the 1992 Conventions cover spills from unlade n
tankers, certain pre-spill preventive measures and pollution damage
in the exclusive economic zone .
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II PRESENTING A CLAIM

The role of the IOPC Funds

The role of the IOPC Funds is to compensate those suffering
pollution damage . The 1971 Fund and the 1992 Fund endeavour to
settle claims out of court, so that claimants receive compensation a s
promptly as possible . Claimants nevertheless have the right to take
their claims to the competent national court .

The joint Secretarial of the IOPC Funds is pleased to advis e
on the preparation and submission of claims . Claimants may consul t
the Secretariat on other matters, for example before undertakin g
preventive measures or engaging experts for surveying purposes.

Who is entitled to compensation?

Anyone who has suffered pollution damage in a Member Stat e
of either the 1971 Fund or the 1992 Fund may make a claim agains t
the respective Organisation for compensation . Claimants may b e
private individuals, partnerships, companies, private organisations o r
public bodies, including States or local authorities .

If several claimants suffer similar damage, they may find i t

more convenient to submit co-ordinated claims . This can also
facilitate claims handling by the Secretariat of the IOPC Funds .

To whom should a claim be addressed ?

Claims for compensation under the 1969 or 1992 Civi l
Liability Conventions should be brought against the shipowner liabl e
for the damage, or directly against his insurer . The insurer wil l
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normally be one of the Protection and Indemnity Associations (P & I
Clubs) which insure the third-party liabilities of shipowners .

To obtain compensation under the 1971 or 1992 Fund
Conventions, claimants should submit their claims directly to the
[OPC Funds at the following address :

International Oil Pollution Compensation Funds
4 Albert Embankment
London

	

SEI 7SR
United Kingdo m

Telephone : +44-171-582 2606
Telefax :

	

+44-171-735 0326
Telex :

	

23588 IMOLDN G

The IOPC Funds co-operate closely with the P & I Clubs in
the settlement of claims . The P & I Club concerned and the IOP C
Funds usually jointly investigate the incident and assess the damage .
Full supporting documentation should be submitted either to th e
shipowner/P & I Club or to the IOPC Funds . If the documentation
is presented to the shipowner or the P & [ Club, the IOPC Funds
should be notified directly of any claim against it under the 197 1
Fund Convention or the 1992 Fund Convention .

In some cases, claims are channelled through the office of a
designated local surveyor . Claimants should in such cases submit
their claims to that office, for forwarding to the IOPC Funds and the
P & [ Club for decision . Occasionally, when an incident gives rise

to a large number of claims, the IOPC Funds and the P & [ Club
jointly set up a local claims office so that claims may be processed

more easily. Claimants should then submit their claims to that loca l
claims office. Details of claims offices are given in the local press .
All claims are referred to the P & I Club and to the IOPC Funds fo r
decision on their admissibility. Neither designated local surveyors nor
local claims offices may decide on the admissibility of claims.
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Within what period should a claim be made?

CIaimants should submit their claims as soon as possible afte r
the damage has occurred . If a formal claim cannot be made shortly
after an incident, the IOPC Funds would appreciate being notified as
soon as possible of a claimant's intention to present a claim at a late r
stage.

Claimants will ultimately lose their right to compensation unde r
the 1971 or 1992 Fund Convention unless they bring court action
against the 1971 Fund or 1992 Fund, as the case may be, within three
years of the date on which the damage occurred, or make forma l
notification to the 1971 Fund or 1992 Fund, as appropriate, of a cour t
action against the shipowner or his insurer within that three-year
period (see Articles 6 .1 and 7.6 of the 1971 Fund Convention and of
the 1992 Fund Convention). Although damage may occur some tim e
after an incident takes place, court action must in any case be brough t
within six years of the date of the incident . The same applies to
claimants' right to compensation from the shipowner and his insure r
under the 1969 or 1992 Civil Liability Convention . Claimants are
recommended to seek legal advice on the formal requirements of court
actions, to avoid their claims becoming time-barred .

The IOPC Funds endeavour to settle claims out of court.
However, claimants are advised to present their claims against the 197 1
Fund or 1992 Fund well in advance of the expiry of the periods
mentioned above . This allows time for claims to be examined an d
settled out of court, but also ensures that claimants will be able to su e
the 1971 Fund or 1992 Fund for compensation and prevent their claims
from being time-barred, if they and the IOPC Funds are unable to
agree on amicable settlements of the claims .

How should a claim be presented?

Claims against the IOPC Funds should be made in writin g
(including telefax or telex) . A claim should be presented clearly an d
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with sufficient detail for the IOPC Funds to assess the amount of th e
damage on the basis of the facts and the supporting documentation
presented. Each item of a claim must be substantiated by an invoic e
or other relevant supporting documentation, such as work sheets ,
explanatory notes, accounts and photographs . It is the responsibility
of claimants to submit evidence supporting their claims.

The IOPC Funds usually appoint surveyors and technica l
advisers to investigate the technical merit of claims. Claims can be
settled promptly only if claimants co-operate fully with thes e
surveyors and advisers and provide all information relevant to the
assessment of the claims .

The speed with which claims are settled depends largely on
how long it takes for claimants to provide the IOPC Funds with th e
required information. Claimants are therefore advised to follow this
Manual as closely as possible . If the documentation in support of a
claim is likely to be considerable, claimants should contact the IOP C
Funds (or where appropriate the designated surveyor or local claim s
office) as soon as possible after the incident to discuss claim
presentation .

The working languages of the IOPC Funds are English an d
French. Claim settlement will proceed more quickly if claims, or at
least claim summaries, are submitted in one of these languages.

What information should a claim contain ?

Each claim should contain the following basic information:

♦

	

the name and address of the claimant, and of an y
representativ e

♦

	

the identity of the ship involved in the incident
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♦ the date, place and specific details of the incident, if known
to the claimant, unless this information is already available t o
the IOPC Fund s

♦

	

the type of pollution damage sustained

♦

	

the amount of compensation claimed .

Additional information may be required for specific types o f
claim. This is described in more detail in Section III (pages 24-2 6
and 3D-31).

Claim settlement procedure

The claim settlement procedure of the 1971 Fund and the
1992 Fund is laid down in their Internal Regulations, which are
adopted by the Governments of Member States .

Claims submitted to the IOPC Funds are dealt with as
promptly as possible .

The Director of the IOPC Funds has the authority to make
final settlement of claims within certain limits. If those limits are
exceeded, the Director has to submit the claim settlements to the
Executive Committee of the 1971 Fund or the Assembly of the 1992
Fund for decision. These bodies are composed of representatives o f
the Governments of Member States . The 1971 Fund Executive
Committee normally meets three or four times a year ; the 1992 Fun d
Assembly will meet when required . These bodies may give the
D irector extended authority to settle claims arising from a particula r
incident .

The Director may make provisional payments before the fina l
settlement of a claim, if victims would otherwise suffer undu e
financial hardship. Provisional payments are subject to special
conditions and limits .
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If the total amount of the claims approved by the 1971 Fun d
or the 1992 Fund, or established by a court for a particular inciden t
exceeds the total amount of compensation available under the relevan t
Conventions, the compensation paid to each claimant will be reduce d
proportionately . When there is a risk that this situation will arise, the
IOPC Funds may have to restrict payments of approved claims o r
provisional payments to a fixed percentage, to ensure that all
claimants are given equal treatment .
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III ADMISSIBLE CLAIMS

Claims policy of the IOPC Fund s

The IOPC Funds can accept only those claims which fal l
within the definitions of pollution damage and preventive measures
laid down in the Conventions. A uniform interpretation of the
definitions is essential for the functioning of the system of
compensation established by the Conventions .

The policy of the IOPC Funds on the admissibility of claim s
for compensation has been established by the Governments o f
Member States. Each claim has its own particular characteristics, an d
it is therefore necessary to consider each claim on the basis of it s
own merits, in the light of the particular circumstances of the case .
The criteria adopted by the IOPC Funds therefore allow for a certain
degree of flexibility.

General criteria

The following general criteria apply to all claims :

♦ any expense/loss must actually have been incurre d

♦ any expense must relate to measures which are deeme d
reasonable and justifiabl e

♦ a claimant's expense/loss or damage is admissible only if and
to the extent that it can be considered as caused b y
contamination

♦ there must be a link of causation between the expense/loss o r
damage covered by the claim and the contamination cause d
by the spill
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♦

	

a claimant is entitled to compensation only if he has suffered

a quantifiable economic loss

♦

	

a claimant has to prove the amount of his loss or damage b y
producing appropriate documents or other evidence .

A claim is thus admissible only to the extent that the amoun t
of the loss or damage is actually demonstrated . A certain flexibility
is nevertheless exercised in respect of the requirement to presen t

documents, taking into account the particular circumstances of the

claimant or industry concerned or of the country in question . All

elements of proof are considered, but the evidence provided must
give the IOPC Funds the possibility of forming their own opinion o n

the amount of the loss or damage actually suffered .

Clean-up operations and property damag e

Clean-up operations on shore and at sea, and property
damage

Clean-up operations on shore and at sea would in most case s

be considered as preventive measures, ie measures to prevent or

minimise pollution damage .

The IOPC Funds compensate the cost of reasonable measure s

taken to combat the oil at sea, to defend sensitive resources and to

clean shorelines and coastal installations .

Loss or damage caused by measures to prevent or minimis e

pollution is also compensated. For example, if clean-up measures

result in damage to roads, piers and embankments, the cost of th e

resulting necessary repairs is admissible . However, claims for work
which involves improvements rather than the repair of damage
resulting from a spill are not accepted .
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Claims for measures to prevent or minimise pollution damage
are assessed on the basis of objective criteria. The fact that a
government or other public body decides to take certain measures
does not in itself mean that the measures are reasonable for th e
purpose of the Conventions . The technical reasonableness is assessed
on the basis of the facts available at the time of the decision to tak e
the measures. However, those in charge of the operations should
continually reappraise their decisions in the light of developments an d
further technical advice.

Claims for costs are not accepted when it could have been
foreseen that the measures taken would be ineffective . On the other
hand, the fact that the measures prove to be ineffective is not in itsel f
a reason for rejection of a claim for the costs incurred . The costs
incurred, and the relationship between these costs and the benefit s
derived or expected, should be reasonable . In the assessment, th e
IOPC Funds take account of the particular circumstances of th e
incident .

Claims for clean-up operations may include the cost of
personnel and the hire or purchase of equipment and materials. The
cost of cleaning and repairing clean-up equipment and of replacin g
materials consumed during the operations is accepted . If the
equipment used was purchased for a particular spill, deductions ar e
made for the residual value when the amount of compensation i s
assessed . If a public authority has purchased and maintaine d
materials or equipment so that they are immediately available if an
incident occurs, compensation is paid for a reasonable part of the
purchase price of the materials and equipment actually used .

Salvage and preventive measures

Salvage operations may in some cases include an element of
preventive measures. Such operations can be considered as preventive
measures only if the primary purpose is to prevent pollution damage .
If the operations have another purpose, such as salving hull an d
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cargo, the costs incurred are not admissible under the Conventions .
If the activities are undertaken for the purpose of both preventin g
pollution and salving the ship and cargo, but it is not possible t o
establish with any certainty the primary purpose of the operations, th e
costs are apportioned between pollution prevention and othe r
activities . The assessment of compensation for activities which are
considered to be preventive measures is not made on the basis of the
criteria applied for assessing salvage awards; the compensation is
limited to costs, including a reasonable element of profit .

Disposal of collected materia l

Clean-up operations frequently result in considerabl e
quantities of oil and oily debris being collected . Reasonable costs for
disposing of the collected material are admissible . If a claimant has
received any extra income following the sale of recovered oil, thes e
proceeds would be deducted from any compensation to be paid .

Property damage

Claims for the cost of cleaning or repairing property which
has been contaminated by oil (for example boats, yachts and fishin g
gear) are accepted . If it is not possible for the property to be cleane d
or repaired, then replacement costs are accepted, though with a
reduction for wear and tear.

Cost of studies

Expenses for studies are compensated only if the studies ar e
carried out as a direct consequence of a particular oil spill, and as a
part of the oil spill response or to quantify the level of loss o r
damage . The IOPC Funds do not pay for studies of a general o r
purely scientific character . Reference is made to the last paragraph
on page 33 .
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Fired costs

Clean-up operations are often carried out by public authorities
which use permanently employed personnel, or vessels, vehicles and
equipment owned by those authorities . The authorities may the n
incur additional costs, ie expenses which arise solely as a result of
the incident and which would not have been incurred had the inciden t
and related operations not taken place . Reasonable additional casts
are accepted by the IOPC Funds .

Authorities may claim compensation for so-called fixed costs,
ie costs which would have arisen for the authorities concerned eve n
if the incident had not occurred, such as normal salaries fo r
permanently employed personnel and capital costs of vessels owne d
by the authorities . The IOPC Funds accept a reasonable proportio n
of fixed costs, provided that these costs correspond closely to the
clean-up period in question and do not include remote overhead
charges .

Claim presentation

It is essential that supporting documentation shows how the
expenses for clean-up operations are linked with the actions taken a t
specified work sites.

Major expenditures may be incurred for the use of aircraft,
vessels, specialised equipment, heavy machines, trucks and personnel .
Some of these may be government-owned; others may be the subject
of contractual arrangements . Claimants should keep comprehensive
records of all operations and expenditures resulting from an incident .
Supervisory personnel should daily record the operations in progress ,
the equipment in use, where and how it is being used, the number o f
personnel employed, how and where they are deployed and th e
materials consumed. Standard work sheets, designed to suit th e
particular circumstances of the spill and the response organisation in
the country concerned, are useful for such records. It is often useful
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to appoint a financial controller to keep adequate records and contro l
expenditure.

Claims for clean-up operations and preventive measures

should be itemised as follows :

♦ Delineation of the area affected, describing the extent of th e
pollution and identifying those areas most heavil y
contaminated (for example using maps or nautical charts ,
supported by photographs or video tapes)

♦ Analytical and/or other evidence linking the oil pollution with
the ship involved in the incident (such as chemical analysi s
of oil samples, relevant wind, tide and current data ,
observation and plotting of floating oil movements)

♦ Summary of events, including a description and justificatio n
of the work carried out at sea, in coastal waters and on shore ,
together with an explanation of why the various working
methods were selected

♦ Dates on which work was carried out at each sit e

♦ Labour costs at each site (number and categories of respons e
personnel, regular or overtime rates of pay, hours or days
worked, other costs)

♦ Travel, accommodation and living costs for response
personnel

♦ Equipment costs at each site (types of equipment used, rat e
of hire or cost of purchase, quantity used, period of use )

♦ Consumable materials (description, quantity, unit cost and
where used)
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Any remaining value at the end of the operations of
equipment and materials purchase d

♦ Age of equipment not purchased but used in the incident

♦ Transport costs (number and types of vehicles, vessels o r
aircraft used, number of hours or days operated, rate of hir e
or operating cost)

♦ Cost of temporary storage (if applicable) and of final disposal
of recovered oil and oily material.

Claims for damage to property should be itemised as follows :

♦ Extent of pollution damage to property and an explanation o f
how the damage occurre d

♦ Description and photographs of items destroyed, damaged o r
needing replacement, repair or cleaning (for example boats ,
fishing gear, roads, clothing), including their locatio n

♦ Cost of repair work, cleaning or replacement of items

♦ Age of items to be replace d

♦ Cost of restoration after clean-up, such as repair of roads ,
piers and embankments damaged by the clean-up operations ,
with information on normal repair schedules .

Consequential loss and pure economic los s

The IOPC Funds accept in principle claims for loss o f
earnings suffered by the owners or users of property contaminated a s
a result of a spill (consequential loss) . One example of consequentia l
loss is a fisherman's loss of income as a result of his nets becomin g
polluted .
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An important group of claims are those relating to pure
economic lass, ie loss of earnings sustained by persons whose
property has not been polluted . A fisherman whose boat and nets
have not been contaminated may be prevented from fishing because
the area of the sea where he normally fishes is polluted and h e
cannot fish elsewhere . Similarly, a hotelier or restaurateur whos e
premises are close to a contaminated public beach may suffer loss of
profit because the number of guests falls during the period of
pollution .

Claims for pure economic loss are admissible only if they ar e
for loss or damage caused by contamination . The starting point is
the pollution, not the incident itself .

To qualify for compensation for pure economic loss, there
must be a reasonable degree of proximity between the contaminatio n
and the loss or damage sustained by the claimant . A claim is no t
admissible for the sole reason that the loss or damage would not hav e
occurred had the oil spill not happened . When considering whethe r
the criterion of reasonable proximity is fulfilled, the followin g
elements are taken into account:

♦ the geographic proximity between the claimant's activity and
the contamination

♦ the degree to which a claimant was economically dependen t
on an affected resource

♦ the extent to which a claimant had alternative sources o f
supply or business opportunitie s

1 the extent to which a claimant's business formed an integra l
part of the economic activity within the area affected by the
spill .

The IOPC Funds also take into account the extent to whic h
a claimant was able to mitigate his loss.
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The assessment of a claim for pure economic loss is based on
the actual financial results of the individual claimant for appropriate
periods during the years before the incident . The assessment is no t
based on budgeted figures. The IOPC Funds take into account the
particular circumstances of the claimant and considers any evidence
presented . The criterion is whether the claimant's business as a
whole has suffered economic loss as a result of the contamination .

Any saved overheads or other normal expenses not incurred
as a result of the incident should be subtracted from the loss suffered
by the claimant, for both consequential loss and pure economic loss .

Measures to prevent pure economic loss

Claims for the cost of measures to prevent pure economic los s
may be admissible if they fulfill the following requirements:

♦ the cost of the proposed measures is reasonabl e

♦ the cost of the measures is not disproportionate to the furthe r
damage or loss which they are intended to mitigat e

♦ the measures are appropriate and offer a reasonable prospect
of being successful

♦ in the case of a marketing campaign, the measures relate t o
actual targeted markets .

To be admissible, the costs should relate to measures to
prevent or minimise losses which, if sustained, would qualify for
compensation under the Conventions . Claims for the cost of
marketing campaigns or similar activities are accepted only if th e
activities undertaken are in addition to measures normally carried ou t
for this purpose . In other words, compensation is granted only fo r
the additional costs resulting from the need to counteract the negativ e
effects of the pollution .
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The criterion of reasonableness is assessed in the light of the
particular circumstances of the case, taking into account the interest s
involved . The assessment is made on the basis of the facts know n
at the time that the measures are taken . As for marketing campaigns ,
measures of too general a nature are not accepted .

The IOPC Funds do not normally accept claims for measure s
to prevent pure economic loss until they have been carried out . The
IOPC Funds are cautious about advance payments for such measures ,
since it will not take on the role of a claimant's banker.

When considering the admissibility of claims for the cost of
an organisation's marketing activities, the IOPC Funds take int o
account the organisation's attitude towards the media after the incident
and, in particular, whether that attitude increased the negative effects
of the pollution .

Contamination of fisheries and aquaeulture produce

If there are mortalities in fish and aquaculture stocks
following an incident, the claimant should document the loss by
preserving samples and using photographic and other forms o f
recording to demonstrate the nature and extent of the loss. Claimants
are advised to contact the IOPC Funds (or where appropriate the
designated surveyor or local claims office) without delay so that a
joint survey of the loss incurred can be carried out .

The 1971 Fund has in the past received claims for
compensation based on the destruction of farmed fish and shellfish as
a result of orders issued by public authorities in the form of fishin g
bans or exclusion zones . The IOPC Funds do not consider a fishing
ban or exclusion zone imposed by a public authority as conclusive
justification for destroying produce affected by a ban . Such claims
are admissible if and to the extent that the destruction of the produce
was reasonable on the basis of the scientific and other evidenc e
available.

29



When assessing whether the destruction of produce wa s
reasonable, the IOPC Funds consider the following points:

♦ whether the produce was contaminate d

♦ the likelihood that the contamination would disappear befor e
the normal harvesting time

♦ whether the retention of the produce in the water woul d
prevent further productio n

♦ the likelihood that the produce would be marketable at th e
time of normal harvesting.

Since the assessment by the IOPC Funds of whether the
destruction was reasonable is based on scientific and other evidence ,
it is important that sampling and testing are carried out, in particula r
testing for taint . Samples from an area affected by the spill (suspec t
samples) and control samples from a nearby commercial outlet
outside the polluted area should be tested at the same time. The two
groups of samples should be of equal numbers . Taste testers should
not be able to identify whether the sample being tasted is a suspect
or a control sample (blind testing) .

Claim presentation

Claimants should substantiate their loss with appropriat e
documents or other evidence .

Claims for consequential loss and pure economic loss shoul d
include the following information :

♦ Nature of loss, including proof that the alleged loss resulte d
from the contamination
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♦ Comparative figures for earnings in previous periods an d
during the period when economic loss was suffered, for
example in the form of audited accounts or tax return s

♦ Comparison with similar areas outside the area affected by th e
oil spil l

♦ Method of assessment of los s

♦ Saved overheads.

Claimants should indicate whether they have received any
extra income as a result of the incident . For instance, fishermen who

take part in clean-up operations may have been paid for their
participation . Similarly, claimants should indicate whether they have
received any aid or payments from public authorities or othe r
international organisations in connection with the incident .

Claimants may wish to use advisers to assist them i n
presenting claims for compensation. The IOPC Funds will consider
reasonable costs for work carried out by advisers in connection wit h

the presentation of claims falling within the scope of the Conventions .
The question of whether and to what extent costs are payable is
assessed in connection with the examination of the particular clai m

for compensation . The IOPC Funds take into account the necessit y
for the claimant to use expert advice, the usefulness of the work
carried out by the adviser, the quality of the work, the time
reasonably needed and the normal rate for work of that kind .

Environmental damage

Claims for impairment of the environment are accepted only
if the claimant has sustained an economic loss which can b e

quantified in monetary terms .

The 1971 Fund's position on such claims is given in a
Resolution adopted by the Governments of 1971 Fund Member States
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which reads : " . . . the assessment of compensation to be paid by the
International Oil Pollution Compensation Fund [19711 is not to b e
made on the basis of an abstract quantification of damage calculate d
in accordance with theoretical models" .

It is clear from the revised definition of pollution damage in
the 1992 Conventions that only costs incurred for reasonabl e
measures to reinstate the contaminated environment may be accepted
by the 1992 Fund . The wording was amended to clarify the
definition and to codify the 1971 Fund's interpretation in the 199 2
Conventions .

The IOPC Funds accept claims for loss of profit (net income )
resulting from damage to the marine environment suffered by thos e
who depend directly on earnings from coastal or sea-related activities,
such as fishermen or hoteliers and restaurateurs at seaside resorts .

The IOPC Funds do not pay damages of a punitive nature ,
calculated on the basis of the degree of the fault of The wrong-doer
and/or the profit earned by the wrong-doer .

Costs for measures taken to reinstate the marine environmen t
after an oil spill may be accepted by the IOPC Funds under certai n
conditions . To be admissible for compensation, such measures shoul d
fulfil the following criteria :

♦ the cost of the measures should be reasonabl e

♦ the cost of the measures should not be disproportionate to th e
results achieved or the results which could reasonably b e
expected

♦ the measures should be appropriate and offer a reasonabl e
prospect of success .

The measures should be reasonable from an objective point o f
view in the light of the information available when the specifi c
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measures are taken . In most cases a major oil spill will not cause
permanent damage to the environment, as the marine environment has
a great potential for natural recovery . There are also limits to wha t
ratan can actually do in taking measures to improve on the natural
process.

Compensation is paid only for measures actually undertaken
or to be undertaken.

Post-spill environmental studies are sometimes carried out to
establish the precise nature and extent of the pollution damage cause d
by an oil spill and/or the need for reinstatement measures . The IOP C
Funds may contribute to the cost of such studies, provided that th e
studies concern damage which falls within the definition of pollution
damage laid down in the Conventions as interpreted by the IOP C
Funds, including reasonable measures to reinstate the environment .
In such cases, the IOPC Funds should be given the possibility of
becoming involved at an early stage in the selection of the experts
who will carry out the studies, and in the determination of th e
mandate of these experts. The studies should be practical and likely
to deliver the required data. Their scale should not be out of
proportion to the extent of the contamination and the predictabl e
effects. The extent of the studies and associated costs should also b e
reasonable from an objective point of view and the costs incurre d
should be reasonable .

33



1971 Fund Member State s

ie States Parties to the 1971 Fund Conventio n

as at [30] October 199 6

Albania Greece Poland

Algeria Iceland Portugal

Australia India Qatar

Bahamas Indonesia Republic of Kore a

Bahrain Ireland Russian Federation

Barbados Italy Saint Kitts and Nevi s

Belgium Japan Seychelles

Benin Kenya Sierra Leon e

Brunei Darussalam

	

Kuwait Sloveni a

Cameroon Liberia Spai n

Canada Malaysia Sri Lanka

C6te d'Ivoire

	

Maldives Swede n

Croatia Malta Switzerland

Cyprus Marshall Islands Syrian Arab Republi c

Denmark Mauritania Tonga

Djibouti Mauritius Tunisia

Estonia Mexico Tuval u

Fiji Monaco United Arab Emirates

Finland Morocco United Kingdom

France Netherlands Vanuatu

Gabon Nigeria Venezuel a

Gambia Norway Yugoslavi a

Germany Oman

Ghana Papua New Guine a
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1992 Fund Member States

ie States Parties to the 1992 Fund Convention

as at [30] October 1996

States for which 1992 Fund Convention is in force

Australia Marshall Islands
Denmark Mexico
France Norway
Germany Oman
Greece Swede nJapan United Kingdo m
Liberia

States which have deposited instruments of ratification, but for which 1992
Fund Convention does not enter into force unfit dale indicated

Bahrain 3 May 199 7
Finland 24 November 199 6
Netherlands [	 1997]
Spain <1> [	 1998]
Switzerland 4 July 1997

[<5 1992 Fund Convention will enter into force for Spain 18 months afte r
the total quantity of contributing oil has reached 750 million tonnes,
ie 18 months after accession by the Netherlands]
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States Not Parties to the 1971 Fund Convention

but Parties to the 1969 Civil Liability Convention

as at [30] October 1996

Belize

	

Georgia

	

Pen n

Brazil

	

Guatemala

	

Saint Vincent and the

Cambodia

	

Kazakhstan

	

Grenadines

Chile

	

Latvia

	

Saudi Arabi a

China

	

Lebanon

	

Senega l

Colombia

	

Luxembourg

	

Singapore

Dominican Republic

	

New Zealand

	

South Afric a

Ecuador

	

Panama

	

Yemen

Egypt

State Not Party to the 1992 Fund Convention
but Party to the 1992 Civil Liability Convention

as at [30] October 199 6

Egypt
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