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Introduction

1 The attention of the Assembly was drawn, at its 13th session, to the fact that an International
Conference would be convened in November 1990 by the International Maritime Organization (IMO) fo r
the purpose of considering and adopting a Convention on Oil Pollution Preparedness and Response .
The Director informed the Assembly of his intention to represent the IOPC Fund at the Conference an d
to make such interventions as might be appropriate in order to explain the position taken by the IOP C
Fund's organs in respect of claims for compensation from governments and public authorities relating
to clean-up operations or preventive measures, as well as in respect of other matters of interest to th e
IOPC Fund that might be dealt with by the Conference (document FUND/A.13/16) .

2 The Assembly, noting that the Director would represent the IOPC Fund at the above -
mentioned Conference . considered that an efficient international system of compensation was of grea t
importance for ensuring rapid response and assistance between States, since such a system woul d
make it easier for the States involved to recover costs incurred for the assistance given . For this
reason. the Assembly invited the Director to submit a document to the Conference setting out the
advantages of the system of compensation established by the Civil Liability Convention and the Fun d
Convention in the context of response to oil pollution incidents (document FUND/A .13/21 .
paragraph 19) .

The International Conference

3 The Conference on International Co-operation on Oil Pollution Preparedness and Response wa s
held from 19 to 30 November 1990 in London. The Director and the Legal Officer attended th e
Conference, on behalf of the IOPC Fund, as observers .

4

	

The Conference based its deliberations on a draft text elaborated by a special Preparatory
Meeting (IMO document OPPR/CONF/3) .
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5 As instructed by the Assembly, the Director submitted a document dealing with the importanc e
of the International Conventions on liability and compensation for oil pollution damage in the context
of oil pollution preparedness and response (IMO document OPPR/CONF/18), which is reproduced at
Annex I .

6 The Director and the Legal Officer intervened in the discussions of the Committee of the Whol e
set up by the Conference in order to stress the importance of an efficient regime of liability an d
compensation for oil pollution damage in the context of the international co-operation in combatting
oil spills.
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As a result of its deliberations, the Conference adopted the International Convention on Oi l
Pollution Preparedness, Response and Co-operation, 1990 (IMO document OPPR/CONF/25) .
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The Convention will enter into force one year after the date on which 15 States have expressed
their consent to be bound by it .

9 From the point of view of the IOPC Fund, Article 7 of the draft Convention is of particular
importance since it deals with international co-operation in pollution response, and in that context wit h
the financing of costs for assistance between States. Pursuant to the Article, the financing of the cos t
of assistance given by one State Party to another shall be based on the provisions set out in an Annex
to the draft Convention . Under the Annex, the requesting State shall reimburse to the assisting State
the cost of its action, unless an agreement concerning the financial arrangements has been concluded .
Article 7 and the Annex are reproduced in Annex II to this document .

10 It should be noted that the Conference acknowledged the importance of the regime o f
compensation established by the Civil Liability Convention and the Fund Convention by including in th e
preamble to the Convention the following text :

"TAKING ACCOUNT ALSO of the importance of international instruments on liability
and compensation for oil pollution damage, including the 1969 International Conventio n
on Civil Liability for Oil Pollution Damage (CLC) : and the 1971 International Conventio n
on the Establishment of an International Fund for Compensation for Oil Pollutio n
Damage (FUND) ; and the compelling need for early entry into force of the 1984
Protocols to the CLC and FUND Conventions," .

Action to be_ Taken_ by the Assembhr
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The Assembly is invited to take note of the information contained in this document .
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ANNEX I

The Importance of
on Usbillty and Compensation for Oil Pollutio n

In the Context of Oil Pollution Pre paredness and

Submitted by the International Oil Pollution Compensation Fund

1 In the preamble to the draft International Convention on Oil Pollution Preparedness and
Response, reference is made to the international instruments on response to oil pollution incidents ,
including the 1969 International Convention on Civil Liability for Oil Pollution Damage (Civil Liability
Convention) and the 1971 International Convention on the Establishment of an International Fund fo r
Compensation for Oil Pollution Damage (Fund Convention) . In this note, information is given on the
main features of these two Conventions and on their role in the context of the proposed new
Convention on Oil Pollution Preparedness and Response .

vstem of Compensatlon Under the Civil I-lablIfty Conventionand the Fund Conventl

2 Compensation for damage caused by spills of persistent oil from laden tankers is governed
by the above-mentioned international Conventions, the Civil Liability Convention and the Fund
Convention . The Civil Liability Convention deals with the liability of shipowners for oil pollution damage .
This Convention lays down the principle of strict liability for shipowners and creates a system o f
compulsory liability insurance. The shipowner is normally entitled to limit his liability to an amount
which is linked to the tonnage of his ship . This limit is for small ships very low (less than $10 000) ,
and it increases up to a maximum of 14 million Special Drawing Rights ($20 million) for vessels ove r
105 000 tonnes . The Fund Convention, which is supplementary to the Civil Liability Convention .
establishes a regime for compensation to victims when the compensation under the Civil Liability
Convention is inadequate .

3 The International Oil Pollution Compensation Fund (IOPC Fund) is a worldwid e
inter-governmental organisation established to administer the regime of compensation created by th e
Fund Convention . The IOPC Fund consists of an Assembly, composed of representatives of
Governments of all Member States, an Executive Committee, composed of 15 Member States, and a
Secretariat headed by a Director. The organisation has its headquarters in the IMO building in London .
The IOPC Fund has at present 45 Member States .

4 The main function of the IOPC Fund is to provide supplementary compensation to those who
cannot obtain full compensation for oil pollution damage under the Civil Liability Convention . The
compensation payable by the IOPC Fund in respect of any one incident is limited to 60 million Specia l
Drawing Rights (corresponding to US$86 million), including the sum actually paid by the shipowner o r
his insurer under the Civil Liability Convention .
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5 A claim for compensation can be accepted by the IOPC Fund only to the extent that the claim
meets the criteria laid down in the Civil Liability Convention and the Fund Convention . The definition
of 'pollution damage' in the Conventions is not very clear in certain respects . However, the IOPC
Fund has, over the years, developed certain principles as to the admissibility of claims . The Assembl y
and the Executive Committee of the IOPC Fund have taken a number of important decisions in thi s
regard. It should be noted that the Assembly has expressed the opinion that a uniform interpretatio n
of the definition of "pollution damage" is essential for the functioning of the regime of compensatio n
established by the Civil Liability Convention and the Fund Convention.

6 The Civil Liability Convention and the Fund Convention were revised in 1984 by the adoption
of two Protocols. These Protocols, which provide for higher limits of compensation and a wider scop e
of application, have not yet entered into force .

Reimbursement o costs r_assistance under the Civil Liability Convention and the Fund
~nventfon
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Under the Civil Liability Convention and the Fund Convention, any person who has carrie d
out clean-up operations or preventive measures. Cie. measures to prevent or minimize pollution
damage) as defined in the Conventions, is entitled to compensation from the shipowner under th e
Civil Liability Convention and from the IOPC Fund under the Fund Convention. This includes a State
which has given assistance to another State, whether on request by the latter State or on its ow n
initiative. A State which has requested assistance from another State and reimbursed that latter Stat e
for the assistance rendered may also be entitled to compensation from the IOPC Fund . It must be
pointed out, however, that any claim for compensation in respect of costs for clean-up operations o r
preventive measures carried out by a requested State can only be accepted by the IOPC Fund if th e
claim fulfils the criteria laid down in the Conventions as interpreted by the IOPC Fund organs .

8 When a State is requested to render assistance to another State in case of a major oil pollution
incident, the legal situation in respect of reimbursement of the costs for such assistance is clear if th e
requesting State is Party to the Fund Convention . The requested State would then know that its costs
for rendering assistance would be reimbursed by the IOPC Fund in accordance with the Fun d
Convention if the compensation payable by the shipowner and his insurer is insufficient to cover thes e
costs.



FUND/A.14/1 8

ANNEX I I

Article 7

international co-operation In pollution response

(1) Parties agree that. subject to their capabilities and the availability of relevant resources. they

will co-operate and provide advisory services, technical support and equipment for the purpose o f
responding to an oil pollution incident, when the severity of such incident so justifies, upon the request

of any Party affected or likely to be affected . The financing of the costs for such assistance shall be

based on the provisions set out in the Annex to this Convention .

(2) A Party which has requested assistance may ask the Organization to assist in identifyin g
sources of provisional financing of the costs referred to in paragraph (1) .

(3) In accordance with applicable international agreements, each Party shall take necessary lega l

or administrative measures to facilitate ;

(a) the arrival and utilization in and departure from its territory of ships, aircraft and othe r
modes of transport engaged in responding to an oil pollution incident or transportin g
personnel, cargoes, materials and equipment required to deal with such an incident ;
and

(b) the expeditious movement into. through, and out of its territory of personnel, cargoes .
materials and equipment referred to in subparagraph (a) .

ANNEX to the Convention

Reimbursement of costs of assistanc e

(1) (a) Unless an agreement concerning the financial arrangements governing actions of
Parties to deal with oil pollution incidents has been concluded on a bilateral o r
multilateral basis prior to the oil pollution incident. Parties shall bear the costs of thei r
respective actions in dealing with pollution in accordance with subparagraph () o r

subparagraph (i) .

() If the action was taken by one Party at the express request of another
Party, the requesting Party shall reimburse to the assisting Party th e
cost of its action. The requesting Party may cancel its request at any
time, but in that case it shall bear the costs already incurred o r
committed by the assisting Party .

(i)

	

If the action was taken by a Party on its own initiative, this Party shal l
bear the costs of its action .
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(b)

	

The principles laid down in subparagraph (a) shall apply unless the Parties concerned
otherwise agree in any individual case .

(2) Unless otherwise agreed, the costs of action taken by a Party at the request of another Parry
shall be fairly calculated according to the law and current practice of the assisting Party concernin g

the reimbursement of such costs.

(3) The Parry requesting assistance and the assisting Party shall, where appropriate, co-operat e
in concluding any action in response to a compensation claim. To that end, they shall give du e

consideration to existing legal regimes. Where the action thus concluded does not permit ful l
compensation for expenses incurred in the assistance operation, the Party requesting assistance may
ask the assisting Party to waive reimbursement of the expenses exceeding the sums compensated o r
to reduce the costs which have been calculated in accordance with paragraph (2) . It may also
request a postponement of the reimbursement of such costs . In considering such a request, assistin g
Parties shall give due consideration to the needs of the developing countries .

(4) The provisions of this Convention shall not be interpreted as in any way prejudicing the rights
of Parties to recover from third parties the costs of actions to deal with pollution or the threat of
pollution under other applicable provisions and rules of national and intemational law. Special
attention shall be paid to the 1959 International Convention on Civil Liability for Oil Pollution Damage
and the 1971 International Convention on the Establishment of an Intemational Fund for Compensatio n
for Oil Pollution Damage or any subsequent amendment to those Conventions .


