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Summary:

This document requests the Assembly to decide on the possibility of a State
affected by an incident being compensated for the VAT paid by it for the supply of
services and goods necessary for clean-up and protective measures.

Action to be taken:

1992 Fund Assembly
(a) Note the information contained in this document;
(b) Decide if a State affected may obtain compensation from the IOPC Funds for
VAT paid to private contractors involved in operations to prevent pollution;
(c) Amend the Claims Manual in accordance with the decision taken by the
Assembly.
Supplementary Fund Assembly and 1971 Fund Administrative Council
Note the decision taken by the 1992 Fund Assembly.
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Introduction

1.1

Following the wreck of the Prestige on 19 November 2002 off the coast of Spain, the French
Government incurred expenditure for at sea and onshore response to the pollution which drifted
towards the French coasts up to the end of December 2003.

1.2

This expenditure, which totalled €67 500 905.92, includes the cost of assets belonging to the French
State (aircraft, ships, vehicles, personnel) and the cost of private assets contracted, in particular for the
removal and transport of waste and cleaning and repair of the equipment used. The latter category of
expenditure includes VAT paid by the State to private contractors.

1.3

The IOPC Funds’ experts, who provisionally assessed the amount due to the State at €38 481 121.33,
deducted the sum of €6.2 million from the French State’s claim in respect of VAT paid by it for the
supply of services and goods necessary for clean-up operations. According to the IOPC Funds, the
payment of VAT was not eligible for compensation, since the State would recover the amount of VAT
in the form of tax revenues.

1.4

In the case of previous large oil spills which affected France, in particular the oil slicks from the Tanio
in 1980 and the Dolly in 1999, the French State was compensated by the IOPC Funds for the VAT
paid to private contractors for clean-up operations. VAT was also reimbursed to the Maritime and
Coastguard Agency following the Sea Empress incident in the United Kingdom in 1996.

1.5

France therefore requests the 1992 Fund Assembly to recognise that an affected State may obtain
compensation for the VAT paid by it for the supply of services and goods necessary for clean-up and
protective measures.
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France points out that, because of the IOPC Funds compensation limits, the French State will not
receive any compensation from the IOPC Funds as a result of the Prestige incident. This document is
therefore not specific to the Prestige incident and will have no financial impact on the IOPC Funds in
that regard.

2

Non-reimbursement of VAT would be an additional loss to the affected State

2.1

In the case of a large oil spill, it is up to the affected State to clean up its coasts using its own
resources or by engaging private contractors specialising in the transport and treatment of waste. The
State, like any victim of damage, must pay for the services provided by private contractors, including
tax.

2.2

The non-reimbursement of VAT paid to private contractors for the supply of services and goods
necessary for clean-up operations is an undue burden which causes financial loss to the affected State.
If the State decided not to intervene but gave formal notice to the shipowner to carry out the clean up
of the coasts, that shipowner would engage private contractors which it would pay for the services
provided, including VAT. That VAT would then be paid to the affected State in the form of tax
revenues.

2.3

When the French State engages the contractors directly and pays the VAT itself, it therefore bears an
additional loss when compared with the situation described above, if it does not obtain full
reimbursement of the expenditures incurred, including VAT.

2.4

The circumstance in which the affected State recovers VAT in the form of tax revenues is not such as
to justify the non-reimbursement of that tax by the IOPC Funds. Tax law and civil liability law are
separate and subject to different rationales.

3

VAT was reimbursed by the IOPC Funds in previous oil spills

3.1

In the case of the many oil spills which have affected the French coast over 30 years, the French State,
in accordance with French law, has automatically included in the calculation of its loss the amount of
VAT paid to private contractors which have supplied services or goods for oil spill response.

3.2

The French State has always been compensated for its loss by the IOPC Funds (Tanio in 1980 and
Dolly in 1999) or by the shipowner’s insurer, without the compensation for VAT being disputed. In
the case of the Erika incident, the French State was compensated in full for its loss by the IOPC Funds
and the ship charterer, including VAT.

3.3

In the case of the oil spill from the Sea Empress in the United Kingdom in 1996, the IOPC Funds also
reimbursed the Maritime and Coastguard Agency for VAT paid to private contractors involved in the
response operations. The IOPC Funds consider that the reimbursement of VAT in relation to this
incident is justified by the fact that it concerns an agency, independent of the State. However, as the
financing of that agency comes from public funds, the French State considers that no distinction can
be made between reimbursement to a public agency and a State, for that would mean discrimination
between States, depending on their administrative organisation.

4

In French law, compensation of the affected State for damage incurred by it includes VAT paid
to contractors

4.1

In accordance with the request of the IOPC Funds’ Director, France has produced a legal analysis
proving that French courts recognise the right of the French State, as the victim of damage, to obtain
reimbursement of VAT paid to private contractors. This analysis is reproduced below.

4.2

According to French jurisprudence, compensation is only paid net of tax when the victim enjoys a tax
regime which allows it to deduct all or part of the VAT invoiced to it (1). In that case, the VAT is not
included in the compensation, since the victim passes it on to a third party.
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Conversely, when the VAT paid by the victim cannot be deducted, the loss must be compensated
including VAT (2), so that the final tax charge is borne by the person causing the damage and not the
victim.

4.4

Only persons subject to VAT (3) who are required to invoice this tax to their customers enjoy the right
to deduct (4). However, legal persons under public law are not subject to VAT (5) for their
administrative service activities (6). To the extent that they are not subject to a legal regime which
allows them to deduct all or part of the tax paid with respect to their own operations, public persons
have the right, in the exercise of their administrative tasks, to reimbursement of VAT by the person
responsible for the damage (7).

4.5

In litigation relating to offences against the public domain, the Conseil d’État (highest administrative
jurisdiction in France) has already had occasion to hold ineffective the method now suggested by the
IOPC Funds. The fact that the State, which is responsible for collecting taxes and duties, is the
beneficiary of the VAT revenue, “does not have the effect of making it subject, with respect to this tax,
to a particular tax regime which allows it to deduct VAT on the costs of restoration measures to the
public domain” (8). The VAT must therefore be included in the compensation granted to the State.

4.6

The judge in the ordinary court must (9), when the question of whether or not a person is subject to
VAT or the amount deductible raises a serious difficulty (10), refer the question to the administrative
judge for a preliminary ruling (11). The latter rules on those questions which are within his exclusive
competence (12). In the civil liability litigation (13), the judge in the Civil Court is competent to
decide whether or not the compensation payable by the person responsible for the damage includes
VAT paid by the victim to have his loss compensated.

4.7

The solutions and criteria adopted by the judge in the ordinary court (14) are similar to those applied
by the administrative judge:
-

when the victim is subject (15) to VAT and can recover by deduction the tax paid on restoration
measures, in application of the provisions of the General Tax Code, the person responsible for the
damage is only required to pay compensation net of tax (16);

-

when the victim is not subject to VAT, the compensation payable by the person responsible for
the damage includes the VAT on reparation measures (17).

4.8

The French State, which is required to pay VAT (18) to its service providers and suppliers, does not
enjoy any right of deduction with regard to administrative police operations carried out following a
large oil spill. It therefore follows that the compensation granted to the French State, in reparation for
its loss, must include the total amount of VAT paid.

5

Action to be taken
1992 Fund Assembly
The 1992 Fund Assembly is invited to:
(a) take note of the information contained in this document;
(b) decide if a State affected may obtain compensation from the IOPC Funds for VAT paid to private
contractors involved in operations to prevent pollution; and
(c) amend the Claims Manual in accordance with the decision taken by the Assembly.
Supplementary Fund Assembly and 1971 Fund Administrative Council
The Supplementary Fund Assembly and 1971 Fund Administrative Council are invited to note the
decisions taken by the 1992 Fund Assembly.
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