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Summary: This document is submitted in response to document IOPC/OCT14/8/2 and 

highlights to Member States the concerns of the co-sponsors with respect to the 
decision of the 1971 Fund Administrative Council on the winding up of the 
1971 Fund and to seek further consideration of the matter by the Administrative 
Council in light of outstanding cases against the 1971 Fund. 
 

Action to be taken: 1971 Fund Administrative Council 
 
(a) Consider the request from the co-sponsors to postpone its decision to dissolve 

the 1971 Fund by the end of 2014, in order to ensure that the 1971 Fund 
Administrative Council is satisfied that its outstanding treaty obligations in 
accordance with the terms of the Convention have been fulfilled in a manner 
that will not disadvantage claimants in any future 1992 Fund case; and 

 
(b) Consider the request of the co-sponsors to instruct the Director of the 

IOPC Funds to contact Member States to seek clarification with respect to the 
levying of contributors should the need arise, and report back to the 
1971 Fund Administrative Council. 

 
 
1 Introduction 

 
1.1 The co-sponsors are cognisant that the 1971 Fund ceased to be in force on May 2002; that at its 32nd 

session held in May 2014 the 1971 Fund Administrative Council confirmed the decision which it had 
taken in October 2013 to dissolve the 1971 Fund at its October 2014 session; that at the 32nd session, 
the 1971 Fund Administrative Council adopted Resolution No17 on the Preparation for the Dissolution 
of the 1971 Fund; considered the draft Resolution No18 on the Dissolution of the 1971 Fund; and 
instructed the Director to submit a revised draft to the October 2014 session of the 1971 Fund 
Administrative Council. 
 

1.2 The co-sponsors note that on 21 March 2014 the Assuranceforeningen Gard Gjensidig (Gard P&I 
Club) brought legal action before the High Court of Justice (Queen’s Bench) in London, United 
Kingdom against the International Oil Pollution Compensation Fund 1971 (1971 Fund); that on 
7 May 2014 a High Court Judge appointed by Her Majesty the Queen made a freezing order against 
the 1971 Fund; that the 1971 Fund appealed against the freezing order; and as it currently stands the 
substantive case taken by Gard P&I Club is due to be heard by the High Court of Justice in early 
October 2014. 
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1.3 The co-sponsors also note the understanding of the IOPC Funds’ Director, as highlighted in 

document IOPC/OCT14/8/2 with respect to the decision to dissolve the international legal personality 
of the 1971 Fund, that the UK High Court of Justice cannot seek to prevent the Administrative 
Council of the 1971 Fund from taking the decision to wind up the 1971 Fund at its meeting in 
October 2014 and that the High Court of Justice cannot require the Administrative Council to seek 
financial contributions from former contributors. 
 

1.4 Furthermore, the co-sponsors note the IOPC Funds’ Director’s view, stated in document 
IOPC/OCT14/8/2, that the 1971 Fund Administrative Council is required at its meeting in 
October 2014 to take appropriate measures to complete the winding up of the 1971 Fund, including 
the distribution in an equitable manner of any remaining assets among contributors. 
 

2 Current position of the co-sponsors 
 

2.1 General 

Following the meeting in May 2014 of the IOPC Funds’ governing bodies, the co-sponsors have 
reflected on the winding up of the 1971 Fund.  The co-sponsors are of the view that due respect for 
those involved or affected by the outstanding cases against the 1971 Fund should be given further 
consideration.  It would, in the view of the co-sponsors, be appropriate to postpone the winding up of 
the 1971 Fund to allow further discussion in order to reach a meaningful resolution of the outstanding 
cases to the satisfaction of all interested parties and in accordance with the terms of the Convention. 

2.2 Outstanding incidents and contributions 

2.2.1 In section 2 of document IOPC/OCT14/8/2 the Director reports on developments since the May 2014 
session of the 1971 Fund Administrative Council in respect of outstanding incidents and 
contributions.  Whilst it is not deemed necessary in this submission to consider the details of the three 
incidents reported, the co-sponsors are of the view that the three open cases and the outstanding 
contributions serve to highlight that it may not be appropriate to wind up the 1971 Fund at this stage.  
Further consideration and demonstration that the 1971 Fund has met its obligations in respect of any 
incident occurring before the Convention ceased to be in force should be proven, as required. 

2.2.2 It is the view of the co-sponsors that the whole system of compensation relies on goodwill of the 
P&I Clubs making interim payments.  Of particular concern to the co-sponsors is the realistic 
possibility that the winding up of the 1971 Fund prior to such time as all outstanding matters relating 
to the 1971 Fund are concluded will lead to the withdrawal of interim payments by the P&I Clubs.  
This in turn means that the system of compensation and liability regimes currently in place is likely to 
change to the detriment of the citizens of a country who rely upon the sea to earn a living and who are 
unable to work due to the consequences of a pollution incident.   

2.2.3 In direct terms should the relationship between the P&I Clubs and the IOPC Funds break down as a 
result of outstanding incidents and the position taken by the 1971 Fund Administrative Council, the 
consequence is that citizens affected by oil pollution may not receive interim payments to subsidise 
their loss of earnings and suffer many years of hardship whilst the relevant courts decide who is liable.  
The co-sponsors are of the view that such a scenario could severely undermine the purpose and 
reputation of the IOPC Funds and that it is in the interests of States and claimants that this scenario is 
avoided. 

2.3 Measures to complete the winding up of the 1971 Fund 

2.3.1 The co-sponsors note the Director’s view, stated in document IOPC/OCT14/8/2, that the 1971 Fund 
Administrative Council is required at its meeting in October 2014 to take appropriate measures to 
complete the winding up of the 1971 Fund, including the distribution in an equitable manner of any 
remaining assets among contributors.  
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2.3.2 It is the view of the co-sponsors that, despite the intention to date of the 1971 Fund Administrative 

Council to dissolve the 1971 Fund by the end of this year and to take the decision to dissolve the 1971 
Fund at the 33rd session of the 1971 Fund Administrative Council, that at this time the 1971 Fund 
Administrative Council is not required to take any such measures at this meeting.  The Administrative 
Council still, in the view of the co-sponsors, has the opportunity to consider other measures.  

2.3.3 Taking into account the outstanding incidents and contributions, it is the view of the co-sponsors that 
the winding up of the 1971 Fund should be put on hold until the Administrative Council can be 
assured that the 1971 Fund has met its outstanding treaty obligations.  

2.4 Levying of contributions  

2.4.1 The Director of the IOPC Funds has on numerous occasions advised that the levying of contributions 
from former contributors pursuant to Article 44(1) (b) of the 1971 Fund Convention after such a long 
time would be very difficult.  Whilst the co-sponsors fully acknowledge that seeking contributions 
from contributors is a difficult task, it is the view of the co-sponsors that it is not an impossible task, it 
is a legal duty and it is therefore the view of the co-sponsors that this is the correct course of action if 
the 1971 Fund is to meet its current obligations.  

2.4.2 The co-sponsors, whilst recognising that the Member States would not under any situation be liable to 
take responsibility for the financial responsibilities of the contributors, would suggest that the 
Administrative Council consider instructing the Director of the IOPC Funds to contact Member States 
to seek clarification with respect to the levying of contributors should the need arise, and report back 
to the 1971 Fund Administrative Council.  

3 Conclusion 
 
In conclusion it is the opinion of the co-sponsors that the 1971 Fund is not, at this moment in time, in 
a position to be wound up by the end of 2014.  It is therefore the view of the co-sponsors that it would 
be prudent for the Administrative Council to postpone the winding up of the 1971 Fund until such 
time that the 1971 Fund Administrative Council is satisfied that its outstanding treaty obligations, in 
accordance with the terms of the Convention, have been fulfilled in a manner that will not have 
repercussions for the regime going forward and will not disadvantage claimants in any future 1992 
Fund case.  

4 Action to be taken  
 
1971 Fund Administrative Council  
 
The 1971 Fund Administrative Council is invited: 
 
a) to consider the request of the co-sponsors to postpone its decision to dissolve the 1971 Fund by 

the end of 2014, in order to ensure that the 1971 Fund Administrative Council is satisfied that its 
outstanding treaty obligations in accordance with the terms of the Convention have been fulfilled 
in a manner that will not disadvantage claimants in any future 1992 Fund case; and 

 
b) to consider the request of the co-sponsors to instruct the Director of the IOPC Funds to contact 

Member States to seek clarification with respect to the levying of contributors should the need 
arise, and report back to the 1971 Fund Administrative Council.  

 
 

 
 


