
 
 
 
 
 

 

 

 
 
1
 
1

1

1

1

 
1

 
2

2

IN

Objective of
document: 

Action to be

1 Intro

1.1 On 1
pollu
Amoc
 

1.2 One 
actio
dama
 

1.3 On 
mana
unint
order
 

1.4 On 3
of Fi
TOT

1.5 On 2
Appe
other

2 The 
the F
 

2.1 Thro
comp
ship.
incid

NCIDENT

f 

e taken: 

oduction 

12 December
uting 400 kil
co Cadiz inc

hundred an
on as civil p
age.  

16 January 
agement com
tentional po
red them to j

30 March 20
irst Instance.

TAL SA as ch

25 Septembe
eal, confirmi
r defendants,

competence
French coast

oughout the p
petent to try 
  The accuse

dent of the Er

 

IN
OI
CO
FU

TS INVO
 

This docum
rendered by
 
1992 Fund E
 
Information

r 1999, the ta
ometres of s

cident on 16 M

d fourteen v
arties in ord

2008, the 
mpany, the 
llution and 
jointly comp

10, the Paris
.  However, 
harterer of th

er 2012, the 
ing the crim
, to pay comp

e of the Fre
ts. 

proceedings,
those respon

ed considered
rika fell only

NTERNATIONA
IL POLLUTION
OMPENSATION
UNDS 

OLVING

Subm

ment informs
y the Court o

Executive C

n to be noted

anker Erika, 
horeline and
March 1978.

victims, inclu
der to obtain

Criminal Co
classification
ordered them
ensate the ci

s Court of Ap
it found that

he ship.  

Court of Ca
minal liability

pensation for

ench crimina

, the crux of
nsible for an 
d that due to
y within the j

AL 
N 
N 

Agenda
Origina

1992 Fu
1971 Fu
1992 Fu
1992 Fu

G THE IO

ERIKA 
 

mitted by Fr
 

s the 1992 
of Appeal on 

ommittee 

d. 

 flying the M
d causing the
.  

uding the Fr
n compensati

ourt of Firs
n society RI
m to pay th
ivil parties. 

ppeal upheld
t claims for 

assation quas
y of the accu
r the damage

al judge to 

f the argume
oil spill cau

o its position 
jurisdiction o

a item: 3
al: FRENCH

und Executive
und Administr
und Working 
und Working 

OPC FUN

rance 

Fund Execu
25 Septembe

Maltese flag, 
e biggest oil 

rench State 
ion for their

st Instance 
INA and TO
he maximum

d the crimina
damages an

shed in part 
used and ord
e caused by t

try those re

ent was whe
used outside F

at the time o
of the flag St

 
 

e Committee 
rative Counci
Group 6 
Group 7 

NDS – 19
 

utive Commi
er 2012. 

broke in tw
spill experie

and 65 loca
r physical, m

in Paris fou
OTAL SA g

m fines appli

al sentences p
d interest co

the judgeme
dering TOTA
the oil spill f

esponsible fo

ether the Fre
French territ
of the inciden
tate.  

IOPC/
28

92E
il 71A

92W
92W

Printed on r

992 FUN

ittee of the 

wo off the Bri
enced in Fran

al authorities
moral and en

und the ship
guilty of the
icable.  The

pronounced 
ould not be m

ent of the Pa
AL SA, join
from the Erik

for an oil sp

ench crimina
torial waters 
nt and its nat

/APR13/3/3/1
8 March 2013

EC58 ●
AC30  
WG6/5  
WG7/2   

ecycled paper

ND 

judgement 

ittany Coast,
nce since the

s, joined the
nvironmental

powner, the
e offence of
e Court also

in the Court
made against

aris Court of
ntly with the
ka.  

pill affecting

al judge was
by a foreign
tionality, the

 
 

r 

, 
e 

e 
l 

e 
f 
o 

t 
t 

f 
e 

g 

s 
n 
e 



IOPC/APR13/3/3/1 
- 2 - 

 
2.2 Relying on an application of both Articles 220.6 and 228 of the United Nations Convention on the 

Law of the Sea, the Court of Cassation considered that the competence of the coastal State was 
acquired when an act of pollution committed outside its territorial waters caused major damage.  
 

3 Compensation for damages caused by the oil spill from the Erika 
 
Competence of the criminal judge to rule on actions for compensation 
 

3.1 The accused contested the competence of the criminal judge to rule on the compensation for damages 
suffered by the victims of pollution which fell within the scope of the CLC Convention, arguing that 
only the civil courts had jurisdiction.  
 

3.2 The Court of Cassation confirmed the competence of the criminal judge in proceedings for 
unintentional pollution, to rule on compensation for damages, relying on Article IX.2 of the 
CLC Convention according to which: 
 

''Each Contracting State shall ensure that its Courts possess the necessary jurisdiction 
to entertain such actions for compensation''.  

 
Scope of channelling of liability defined in the CLC Convention 
 

3.3 The Court of Cassation ruled on the application of the provisions of the CLC Convention, in particular 
Article III.4 which bars the filing of the claim for compensation against certain persons: 
 

''unless the damage resulted from their personal act or omission, committed with the 
intent to cause such damage, or recklessly and with knowledge that such damage 
would probably result''. 

 
3.4 The Court of Cassation held that the persons whose liability was claimed, namely the shipowner's 

agent, the management company, the classification society and the ship's charterer fell within the list 
of persons set out in Article III.4 of the Convention, and could enjoy the channelling of liability, 
unless they had committed an inexcusable fault which caused the damage. 
 

3.5 Noting that these persons had acted recklessly and thus caused the damage, the Court of Cassation 
found that they could not rely on the provisions of the CLC Convention.  Consequently, in their case, 
it was the national law, ie, the common law of civil liability that was applied to them by the Court of 
Cassation for compensation for damages resulting from the Erika oil spill. 
 
Immunity from the jurisdiction of the classification society 
 

3.6 The classification society RINA, which issued the ship's classification certificate allowing the Erika to 
sail despite general corrosion, claimed that it should be granted the same immunity from the 
jurisdiction as enjoyed by the State of Malta, considering that it had the prerogatives of a public 
authority delegated by that State in the framework of its statutory ship certification activities.  
 

3.7 In its judgement of 30 March 2010, the Paris Court of Appeal granted immunity from the jurisdiction 
to the classification society, RINA, on the grounds that issuing the classification certificate 
contributed to the provision of a public service, namely improvement of safety of navigation.  
However, the Court of Appeal considered that RINA had unequivocally renounced the immunity of 
jurisdiction that it might have enjoyed by participating in the report that led to its summons before the 
Criminal Court and invoking an Italian jurisdiction.  
 

3.8 The Court of Cassation confirmed RINA's unequivocal renunciation of immunity of jurisdiction but 
did not rule on the question of whether RINA could enjoy such immunity.  The wording chosen by the 
Court of Cassation in this regard is significant, since it merely recalled that RINA: 
 

''claims to benefit from sovereign immunity.'' 
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Recognition of the environmental damages suffered by the victims 
 

3.9 In its judgement of 16 January 2008, the Criminal Court recognised the principle of compensation for 
damage resulting from pollution of the environment for certain local authorities and associations.  
Only local authorities which had received special statutory powers relating to environmental matters, 
conferring on them particular responsibility for the protection, management and conservation of an 
area, and associations whose collective interests in protecting the environment had been directly or 
indirectly infringed, had obtained compensation for that damage.  
 

3.10 On 30 March 2010, the Court of Appeal not only confirmed the existence of environmental damage in 
French law, but also extended the scope of its application to all local authorities and all environmental 
protection associations.  
 

3.11 The Court of Cassation confirmed this interpretation, considering that:  
 

''The Court of Appeal has, both adequately and without contradiction, responded to the 
compelling grounds in the conclusions presented to it and so justified its awards of 
proper compensation to make good the environmental damage, consisting of direct or 
indirect damage to the environment arising from this offence''.  

 
4 The judgement of the Court of Cassation has no impact on the CLC/IOPC Fund regime 

 
4.1 The compensation for moral and environmental damage of the victims of the Erika by the Court of 

Cassation has no consequences for the application of the international compensation regime based on 
the CLC/IOPC Fund Conventions, and does not conflict with the principles of the CLC Convention, 
which does not provide for compensation for damages on these grounds.  
 

4.2 The Court of Cassation applied the French law on civil liability, which allows full compensation for 
damage suffered by the victims. Indeed, the accused could not rely on the provisions of the 
CLC Convention in the light of the inexcusable faults which they committed.  

 
5 Action to be taken  

 
1992 Fund Executive Committee 
 
The 1992 Fund Executive Committee is invited to take note of the information contained in this 
document. 

 


