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At its 6th session held in October 2009, the 1992 Fund Administrative Council 
decided to establish an intersessional Working Group to consider the procedures 
for the assessment of large numbers of claims for relatively small amounts, in 
particular where claimants could not prove their losses, and also to consider the 
question of the funding of interim payments to claimants.  

In April 2013, the Working Group decided to close the Group, having made good 
progress in discussing the problems of assessing a large number of small claims, 
changes to the Claims Manual, and the toolbox which was available to Member 
States in the event of an oil spill in their jurisdiction.  However, it was noted that 
the Director and the International Group of P&I Associations (International 
Group) would continue to discuss the issues relating to interim payments with the 
aim of finding a solution which was acceptable to them both and would submit a 
recommendation to the 1992 Fund Assembly at a future session. 
 
At its April 2015 session, the 1992 Fund Administrative Council noted that no 
agreement had been reached between the Director and the International Group but 
that a further meeting would be held between the Director and the International 
Group in May 2015 and stated that it was in the interests of both parties to find a 
solution.    At that same session, the Director was also requested to examine 
Regulation 7 of the Internal Regulations of the 1992 Fund, in consultation with 
the Audit Body, and to report back with proposed changes to the governing bodies 
in October 2015.  

In May and June 2015, the Director met with the International Group to discuss 
proposed amendments to the text of the existing Memorandum of Understanding 
(MoU), which currently provides details of cooperation on claims-handling 
procedures and costs of joint experts in respect of incidents involving an 
International Group P&I Club, the 1992 Fund and the Supplementary Fund as the 
case may be.  The parties agreed that there were two areas which required further 
work, namely the immunities of the 1992 Fund and Supplementary Fund and the 
concept of ‘established claims’. 

In September 2015, the Director met again with the International Group to 
continue the discussions on the proposed amendments to the MoU.  The two areas 
now requiring further discussion are the jurisdiction clause within the MoU and 
the concept of ‘established claim’. 
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Given the importance and sensitivity of the issues involved, the Director proposes 
to establish a Consultation Group of a limited number of Member States to work 
with him and the International Group to: 
 
(i) Examine the issues which need to be resolved in respect of interim 

payments; 
 

(ii) discuss a new text of a MoU between the International Group and the 1992 
Fund and Supplementary Fund which would contain the terms and 
conditions under which interim payments would be made in future; and 

 
(iii) make recommendations to the governing bodies at their October 2016 

sessions.  
 

Action to be taken: 1992 Fund Assembly and Supplementary Fund Assembly 

(i) Decide whether to establish a Consultation Group of a limited number of 
1992 Fund Member States to work with the Director and the International 
Group to examine the issues which need to be resolved in respect of interim 
payments with a view to making recommendations to the governing bodies 
at their October 2016 sessions; and 

(ii) If the decision to establish the Consultation Group is taken, consider the 
draft mandate and composition of the Consultation Group contained at 
Annex II. 

 

1 Background information  

1.1 At its 6th session held in October 2009, the 1992 Fund Administrative Council decided to establish an 
intersessional Working Group (the 6th intersessional Working Group) to consider the procedures for 
the assessment of large numbers of claims for relatively small amounts, in particular where claimants 
could not prove their losses, and also the question of the funding of interim payments to claimants.  

1.2 Since that date, the 1992 Fund Assembly has been addressing the complex legal and technical issues of 
subrogation rights and interim payments.  In July 2011, the Working Group established a Consultation 
Group of a small number of Member States, the Comité Maritime International (CMI), the International 
Group of P&I Associations (International Group) and the Secretariat to further consider the complex 
issues. 

1.3 The Consultation Group met in July and October 2011 to discuss how to proceed and, as a result of the 
discussions, the Director and the International Group decided to jointly commission a study to address, 
inter alia, the following issues: 

 
(i) the practice that had been followed by the P&I Clubs and the IOPC Funds in making interim 

payments under the 1992 Civil Liability Convention (1992 CLC) and the 1992 Fund Convention, 
and previously under the 1969 Civil Liability Convention (1969 CLC) and the 1971 Fund 
Convention; 

 
(ii) the problems faced by P&I Clubs when making interim payments; and 
 
(iii) the possible solutions to the problems identified in (ii) above. 

 
1.4 The Secretariat and the International Group engaged the services of Mr Måns Jacobsson (a former 

Director of the IOPC Funds) and the late Mr Richard Shaw of CMI to carry out the study.  At its 
April 2012 meeting, the Working Group considered the results of the legal analysis conducted by 
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Mr Jacobsson and Mr Shaw (document IOPC/APR12/10/1) as well as a draft Assembly Resolution 
proposed by the International Group but no agreement was reached. 
 

1.5 The Director and the International Group held a number of constructive and useful meetings since 
October 2013 on the issue of interim payments with the aim of finding a solution which would be 
agreeable to both the IOPC Funds and the International Group.  Options discussed included a possible 
amendment to the 2006 MoU between the International Group and the Funds<1> (see Annex I to this 
document) which does not contain any provisions on interim payments, and the adoption of an 
Assembly Resolution. 
 

1.6 At the October 2014 session of the 1992 Fund Assembly, the International Group indicated that given 
the circumstances surrounding the winding up of the 1971 Fund and the conclusion of the 
Nissos Amorgos incident, it did not wish to raise Member States’ expectations regarding the provision 
of interim payments by International Group P&I Clubs in the future.  The International Group stated 
that there was a greater probability that International Group P&I Clubs would follow the approach set 
down in the 1992 Civil Liability Convention (1992 CLC) and establish a limitation fund for distribution 
as the court saw fit, which could result in the funds that the Club provided being unavailable to claimants 
until a considerable time after the incident. 
 

1.7 At its April 2015 session, the 1992 Fund Administrative Council considered the document submitted 
by the Director (document IOPC/APR15/4/4) which highlighted the differences between ‘interim 
payments’ and ‘provisional payments’ and noted that interim payments made by P&I Clubs were 
generally paid very soon after an incident occurred.  It noted that, while initially they might be paid with 
the intention of alleviating the financial losses suffered by claimants, they might also be paid with the 
intention of settling claims, by means of a final payment in return for a signed receipt and release form 
from the claimant, which subrogated the claimants’ rights back to the P&I Club.  

1.8 The Administrative Council noted that ‘provisional payments’, as provided for within Article 18.7 of 
the 1992 Fund Convention and Regulations 7.9-7.14 of the 1992 Fund Internal Regulations, were 
primarily designed to mitigate undue financial hardship.   

1.9 The 1992 Fund Administrative Council instructed the Director to examine Regulation 7 of the Internal 
Regulations of the 1992 Fund, in consultation with the Audit Body, and to report back with proposed 
changes to the governing bodies in October 2015. 

1.10 The Administrative Council also noted the positive response to the proposed meeting to be held between 
the Director and the International Group in May 2015 and noted that it was in the interests of both 
parties to find a solution.     

2 Discussions with the International Group  

2.1 In May and June 2015 the Director met with the International Group to discuss proposed amendments 
to the text of the existing MoU, which currently provides details of cooperation on claims-handling 
procedures and costs of joint experts in respect of incidents involving an International Group P&I Club 
and the 1992 Fund.  Following the meetings, the parties agreed to meet again in early September 2015, 
to further discuss proposed amendments to the MoU. 
 

2.2 In September 2015, the Director met again with the International Group to continue the discussions on 
the proposed amendments to the MoU.  The discussions revealed that there were two areas where further 
work was still required namely, the jurisdiction clause within the MoU and the concept of ‘established 
claim’. 
 

2.3 The issues to consider are delicate and require careful consideration, and accordingly, the Director and 
the International Group wish to continue with their efforts to attempt to find an amicable agreement 
which could be proposed to the governing bodies.   

                                                      
<1>  Memorandum of Understanding between the International Group and the 1992 Fund and Supplementary Fund 

signed on 19 April 2006. 
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3 Examination of Regulation 7 of the Internal Regulations  

3.1 In accordance with the instructions given to the Director by the Administrative Council, the need to 
examine Regulation 7 of the Internal Regulations was highlighted by the Director to the Audit Body at 
its June 2015 meeting.  The next meeting of the Audit Body will take place in December 2015, at which 
time the Director and Audit Body will consider the matter further.  

3.2 In the meantime, if there were to be an oil spill affecting a 1992 Fund Member State where the 
possibility of the 1992 Fund making provisional payments might arise, the Director would convene an 
extraordinary session of the 1992 Fund Executive Committee to request authority to pay in excess of 
the amounts he is authorised to pay under Regulation 7.4 of the Internal Regulations.  

4 Director’s considerations 

4.1 Considerable progress has been made on the question of the funding of interim payments to claimants.  
The legal analysis conducted by Mr Jacobsson and Mr Shaw in April 2012 is particularly important 
since it clarifies the practice in respect of interim payments developed over the years by P&I Clubs 
members of the International Group and the IOPC Funds.  

4.2 Litigation in 2014 between the Gard Club and the 1971 Fund in respect of the Nissos Amorgos incident 
prevented these discussions from continuing.  However, now that the litigation is over, discussions have 
resumed. 

4.3 There are two areas where further work is required, namely the jurisdiction clause within the MoU and 
the concept of ‘established claim’.   
 

4.4 The current MoU signed in 2006 provides that any claims or disputes shall be subject to the exclusive 
jurisdiction of the English High Court.  A question to be resolved is how to reconcile a jurisdiction 
clause in the MoU with the immunity granted to the 1992 Fund and Supplementary Fund by the 
Headquarters Agreements between the Government of the United Kingdom and the 1992 Fund and the 
Supplementary Fund.  
 

4.5 Another area where further work is required is the concept of ‘established claim’ within the MoU and, 
in particular, whether a final judgement of a competent court in proceedings against the owner and/or 
the Club, where the Fund has been notified of them in accordance with Article 7.6 of the 1992 Fund 
Convention, can be considered an established claim.  
 

4.6 These two areas are clearly legally complex and difficult and require careful consideration.   
 

4.7 In order to make progress on this matter, the Director proposes the establishment of a Consultation 
Group of a limited number of 1992 Fund Member States to work with him and the International Group 
to examine the issues which need to be resolved in respect of interim payments and to make 
recommendations to the governing bodies at their October 2016 sessions.  

4.8 A draft mandate and composition of the Consultation Group is at Annex II. 

5 Action to be taken  

1992 Fund Assembly and Supplementary Fund Assembly 

The 1992 Fund Assembly and Supplementary Fund Assembly are invited: 

(i) to take note of the information contained in this document;  

(ii) to decide whether to establish a Consultation Group of a limited number of 1992 Fund Member 
States to work with the Director and the International Group to examine the issues which need 
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to be resolved in respect of interim payments with a view to making recommendations to the 
governing bodies at their October 2016 sessions; and 

(iii) if the decision to establish the Consultation Group ((ii) above) is taken, consider the draft 
mandate and composition of the Consultation Group contained at Annex II. 

 

* * *
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ANNEX II 

 
 

MANDATE AND COMPOSITION OF THE  
CONSULTATION GROUP ON INTERIM PAYMENTS 

 
 

At its October 2015 session, the 1992 Fund Assembly recalled that, in July 2011, the 6th intersessional Working 
Group had established a Consultation Group of a small number of Member States, the Comité Maritime 
International (CMI), the International Group of P&I Associations (International Group) and the Secretariat to 
further consider the complex legal and technical issues of subrogation rights and interim payments. 
 
The Assembly further recalled that the Consultation Group had met in July and October 2011 to discuss how to 
proceed and, as a result of the discussions, the Director and the International Group had decided to jointly 
commission a study to address, inter alia, the following issues: 
 

(i) the practice that had been followed by the P&I Clubs and the IOPC Funds in making interim 
payments under the 1992 Civil Liability Convention (1992 CLC) and the 1992 Fund Convention, 
and previously under the 1969 Civil Liability Convention (1969 CLC) and the 1971 Fund 
Convention; 

 
(ii) the problems faced by P&I Clubs when making interim payments; and 

 
(iii) the possible solutions to the problems identified in (ii) above. 

 
The Assembly also recalled that the Secretariat and the International Group had engaged the services of 
Mr Måns Jacobsson (a former Director of the IOPC Funds) and the late Mr Richard Shaw of CMI to carry out 
the study. 
 
The Assembly further recalled that, at its April 2012 meeting, the Working Group had considered the results of 
the legal analysis conducted by Mr Jacobsson and Mr Shaw (document IOPC/APR12/10/1) as well as a draft 
Assembly Resolution proposed by the International Group but that no agreement had been reached. 
 
The Assembly also recalled that the International Group and the Director had held a number of constructive and 
useful meetings since October 2013 on the issue of interim payments with the aim of finding a solution which 
would be agreeable to both the International Group and the IOPC Funds.  Options discussed had included a 
possible amendment to the 2006 Memorandum of Understanding between the International Group and the 
Funds<1> which does not contain any provisions on interim payments, and the adoption of an Assembly 
Resolution. 
 
The Assembly further recalled, however, that as the subject was complex and difficult, no form of wording 
suitable to both parties had yet been found and the parties were continuing to discuss the issues.  
 
In order to make progress on this matter, the 1992 Fund Assembly decided to establish a Consultation Group to 
work with the Director and the International Group on the issue of interim payments with the following mandate 
and composition: 
 

Mandate 
 

1. To examine the issues which need to be resolved in respect of interim payments. 
 

2. To discuss the text of a new Memorandum of Understanding (MoU) between the International Group 
and the 1992 Fund and Supplementary Fund which would contain the terms and conditions under which 
interim payments would be made in future. 

 
                                                      
<1>  Memorandum of Understanding between the International Group and the 1992 Fund and Supplementary Fund 

signed on 19 April 2006. 
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3. To make recommendations to the governing bodies at their October 2016 sessions.  
 

Composition 
 
 

1. The Consultation Group shall be composed of : 

[NAMES/STATES TO BE INSERTED] 
 

2. The Consultation Group may wish to consult with the Chairman of the 1992 Fund Assembly and the 
Chairman of the Supplementary Fund Assembly. 

 
3. The Consultation Group may also wish to consult with legal and other experts as required. [NAMES 

TO BE INSERTED] 
 
4. The Consultation Group will elect its own Chairman. 
 
5. The Consultation Group will conduct its work in English and no interpretation facilities will be 

provided. 
 
 

__________________________ 




