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ASSESMENT METHODS OF THE 1992 FUND 

Submitted by the Republic of Korea 

 
Summary: In this document, the Republic of Korea identifies several issues concerning the 

claims assessment method and proposes a number of considerations and/or 

improvements to the Fund’s assessment practice.  

 

Action to be taken: 1992 Fund Assembly 

 

The 1992 Fund Assembly is invited to consider the information put forward in this 

document. 
 

1 Introduction 

 

1.1 The 1992 Fund is part of an international regime that provides fair and equitable compensation for all 

victims involved in the oil pollution incidents as defined in the 1992 Fund Convention.  

 

1.2 Although the “Claims Manual”, “Guidelines for presenting claims in the tourism sector” and 

“Example Claim Form”, contain useful information that explain the Fund’s compensation policy and 

provide practical guidelines in presenting claims according to the standards set by the Fund’s, very 

little information relates to factors that affect the actual quantum of loss.  

 

1.3 Based on the experience gained from the Hebei Spirit incident, the Republic of Korea presents this 

document in an effort to provide detailed analysis and insight into some of the key elements to 

consider when a claim has been submitted for assessment.  The last part of this document summarises 

the focal points addressed that must be taken into account and reflected during the assessment process. 

 

2 The role of the “expert” 

 

2.1 In the preliminary phase of the claims assessment process, the affected businesses are visited by the 

expert.  In the case of tourism claims, claimants are asked to present legal and financial documents 

along with other pertinent information about the business, such as the proportion of the tourists 

compared to the local customers, seasonal degree of the business, and other important changes, which 

may have occurred just prior to or after the incident (for example, an addition or renovation of guest 

rooms in the case of an accommodation business).  

 

2.2 One of the easiest mistakes to make as an expert is to place too much time and emphasis in collecting 

basic data, such as licensing documents, financial data, and other standard revenue data without 

looking into and taking account of key concerns or other pertinent market and economic factors.  In 

order to make an accurate assessment of the claim, it is essential that the expert examines closely the 

following, as part of the investigation of the claim: 

 

(1) Development of any significant changes in the operation, competition, supply chain, and market 

condition in general. 

 



IOPC/APR15/4/6 

- 2 - 

 

 

- While the business trends may have been going in one particular direction over the past 

few years, the current market conditions may have changed that trend, or at least a 

percentage of growth or decline. 

 

(2) Robustness or uniqueness of the business 

 

- Generally, a decline in the market for this type of business could have less of an impact 

on the business compared to its counter competition.  

 

(3) Introduction of a new item or service 

 

- Since no historical revenue data exist for businesses of this type, this may require 

looking into performances of other similar products or services in the current market 

and applying an estimating model similar to the income estimating method (IEM). 

 

(4) Long-term sales order or contracts 

 

- For example, a large company, as part of their long-term planning may have contracted 

with a holiday resort for their annual workshop or vacation package.  Under this 

scenario, the owner of the resort would be entitled to receive compensation as part of 

lost income that could have earned had not been for the oil spill.  Without careful 

investigation by asking the right questions, the revenue stream would be erroneously 

treated as an isolated incident not related to the incident and be rejected. 

 

3 Variable cost 

 

3.1 Variable costs refer to costs that vary in direct relation to the revenue, as opposed to fixed costs 

which do not change in relation to sales. “Guidelines for presenting claims in the tourism sector” 

published in the spring of 2014, explains how the variable cost ratio is used and applied to arrive at 

the final loss amount. Typically, variable costs include costs of goods sold, energy costs, (electricity, 

gas, heating) and non-fixed labour costs.  If available, variable costs are deducted from the gross loss 

revenue to arrive at the actual loss sustained.  

 

3.2 When claims are assessed, it has been a practice by the 1992 Fund, at least in the case of Hebei 

Spirit claims, to use a variable cost ratio, as a matter of practicality, rather than applying the actual 

variable cost amounts, especially for small businesses that rarely maintain such records.  Where 

actual data are not available, variable cost ratios from official report relevant to that specific industry 

are often used in the assessment process. 

 

3.3 Applying a variable cost ratio of a single business entity that produces one revenue stream is a fairly 

straight forward process.  However, there have been a number of claims where the Fund’s experts 

were faced with assessing claims that involved multiple revenue data under a single claim.  

 

3.4 Let us take an example of a claim filed by an owner of a raw fish restaurant.  After analysing the 

claimant’s books it was found that the owner also operated a fresh fish retail store within the same 

premise. Furthermore, all accounting information was maintained in a single ledger making it 

impossible to separate the two revenue streams.  Further, it was also suggested that industry standard 

variable rate of 45% and 75% for the restaurant and the fish store respectively would have been 

applied had the two businesses maintained separate ledgers.  The assessment method chosen by the 

Fund was to apply the highest variable cost ratio of 75%.  The immediate result from this approach 

is that loss revenue claimed from the restaurant has now been incorrectly and unfairly reduced by 

30% (75% - 45% = 30%).  Thus, the Fund’s position is to take the most conservative approach and 

bring down the net revenue loss claimed to its minimum by minimising the net claimed loss.   
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3.5 When analysing multiple data stream, optimal variable cost ratio should be determined based on 

unbiased, fair and equitable solution that both the Funds and the claimants can accept.  Therefore, 

instead of applying the highest variable cost ratio, more rational and practical solution must be 

considered under these circumstances such as averaged ratio, variable cost ratio of the listed claim, 

variable cost ratio proportionate to VAT amount filed, etc.  

 

4 Mitigation 

 

4.1 The Claims Manual states that all claimants have a duty to minimise the business loss during the 

claim period, and continue operation under the circumstances.  For the international liability and 

compensation regime, mitigation means saved overhead costs.  Therefore, when an assessment 

shows a positive loss, the Fund normally expects to see its associated saved variable costs.  

 

4.2 However, the claimant’s duty to mitigate loss can be a debatable issue. Although there are many 

actions a company can take to limit its damages, not all of them seem reasonable at first. For 

example, a business owner may be able to reduce [the outgoings of the company by?] laying off 

employees during a slow season, which may not necessarily be the right move if the cost of hiring 

replacements when normal operations resume is high, and the loss of experienced staff would hurt 

the business in the long term.  

 

4.3 While the Fund is primarily concerned with the effect of the business during the loss period, the 

business owners must consider the livelihood of the business for years to come.  As a result, the 

business owners are often faced with the burden of making prudent decisions that are best for the 

business which may be erroneously interpreted by the Funds.  Therefore, it is illogical and 

unreasonable to penalise claimants who decide to operate the business or deal with competitors in 

ways the claimants feel do not reflect wise business decisions.  

 

5 Use of IEM (income estimating method) and other economic supporting documents 

 

5.1 According to the Claims Manual, all claims must be presented backed by objective and verifiable 

supporting documents, such as the general ledger (ie logbook, sales record, expense log etc.), 

financial documents, tax returns, etc.  However, many of the small businesses rarely maintain 

accurate business records that prove the lost income claimed.  In fact, in the case of Hebei Spirit 

claims, a great number of small claims have been rejected for lack of supporting documents.  

 

5.2 In the case of Hebei Spirit claims, a similar assessment method was used to assess small businesses 

that generate annual revenue of less than KRW 24 000 000.  In Korea, “bed and breakfast” type inns, 

which are typically called “Minbak” in Korea, largely fall under this category.  Many of these 

facilities are small-scale, seasonal, and family operated that cater mostly for the beach front tourists.  

It was also found that many of these businesses did not maintain revenue information sufficient 

enough to make an assessment of the lost income.   

 

5.3 The assessment of these claims was normally performed by applying key internal and external 

factors against quality data.  From a historical point of view, the modelling approach, as opposed to 

the use of actual data, can be considered “a shift from the norm”, or better put, an important policy 

change from the traditional practice in the assessment of claims.  As we have seen from Hebei Spirit 

claims, IEM is a proven and practical method for assessing small claims, provided a sound 

benchmarking database is available.  

 

5.4 In June 2010, discussions were held at the second meeting of the sixth intersessional Working Group 

to find ways of improving efficiency in assessing large numbers of small claims.  The Korean 

Government introduced the concept of income estimating method, an economic modelling approach 

extremely useful and practical for claims that lack supporting documents (see document 

IOPC/JUN10/5/3, “Procedures for the assessment of large numbers of claims for relatively small 

amounts, in particular where claimants cannot prove their losses”).  IEM is essentially a statistical 

modelling scheme that takes reliable accounting records from one business and applies a set criteria 
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to the target business, provided the two entities are comparably similar in capacity, location, 

customer base, etc.  

 

5.5 For claims that lack supporting documents, where a comparable base model is unavailable, there are 

a number of other objective and authoritative third party support documents that can be used to 

derive the expected revenue had the incident not occurred.  Some of these documents include the 

following: 

 

(1) Annual reports and regulatory filings describing the nature of the business, past trends, and 

future forecasts as well as industry reports about the overall industry and specific market 

(2) Reports and information from local, municipal, and regulatory authorities 

(3) Reports from independent forensic experts, including accountants, economists, and statisticians 

(4) Information from competitors, customers, and suppliers 

 

5.6 No one would argue that the burden of proof rests upon the claimants themselves to provide the 

supporting document.  However, in the absence of revenue data, claims may still be properly 

evaluated and assessed by applying standard strong documentation and verification benchmarks. 

 

6 Conclusion  

 

6.1 The international regime has been operating based on the concept of providing fair and equitable 

compensation to the victims of the oil pollution.  To this end, all assessment of claims are put to the 

test against the fundamental principle contained in the Claims Manual.  

 

6.2 In determining lost revenues, it is critical to pay attention to past, current and subsequent variables 

and ask the right questions so that a reasonable and supported assessment can be produced.  The 

proposed summary below identifies and suggests improvements to issues concerning the Fund’s 

assessment methods. 

 

(1) Interview by the expert that closely examines relevant market and economic factors, in addition 

to collecting basic financial data. 

(2) Proper application of the variable cost ratio when multiple businesses are involved. 

(3) Understanding and acknowledgement that loss mitigation should be a business decision which 

may not necessarily involve decreasing its operational expenses, and, thus, may not equate to 

less saved variable costs. 

(4) Use of IEM and other reliable support documents. 

 

7 Action to be taken 

 

The 1992 Fund Assembly 

 

The 1992 Fund Assembly is invited to consider the information set out in this document. 

 

 

 


