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Introduction

Le present document fait le point de la situation concemant la recherche d'une solution globale a tous
les problemes en suspens dans I'affaire du Haven .

D"bats de i'Assemblee ' sa 19emg sessio n

A sa 19eme session, 1'Assemblee a charge I'Administrateur d'etudier, aver le Gouvernement italie n
et la United Kingdom Mutual Steamship Assurance Association (Bermuda) Ltd, appelee le UK Club, l a
possibi[ite de parvenir A un reglement global dans I'affaire du Haven qui, pour ce qui est du Fonds de 1971 ,
s'inscrive dans le cadre du montant maximal d'indemnisation disponible en vertu de la Convention de 197 1
portant creation du Fonds, c'est-b-dire la difference entre 60 millions de DTS et 14 millions de DTS, moin s
les montants que le Fonds de 1971 a verses ou pourrait devoir verser a d'autres demandeurs . L'Assembiee
a souligne que ces discussions se feraient sans prejudice de is position du Fonds de 1971 sur la questio n
de la prescription. L'Assemblee a autorise le Comite executif a approuver tout reglement global dans de s
limites donnees (document 71 FUND/A .19/30, paragraphe 17 .11 et 71 FUND/EXC .52/2, paragraphe 2.3) .

3

	

Debats de I'Assemblee A sa 3emesession eKtraoCdi air

3.1 A la 3eme session extraordinaire de I'Assemblee, it a ete note qu'A la suite de la 19eme session d e
I'Assemblee, ie proprietaire du navire/UK Club avaient continue de regler et d'acquitter les demande s
admises au titre du stato passivo et que les seules demandes pour lesquelles it n'avait pas ete possible d e
se mettre d'accord etaient celles d'Oromare et de I'Etat italien .
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3 .2

	

L'Assemblee a note en outre que le proprietaire du navire/UK Club s'etaient engages a renoncer a
leurs demandes contre le fonds de limitation du proprietaire du navire et le Fonds de 1971 (Lit 1 354 768 07 8
plus US$224 900 plus £237 679, soit un montant total de £884 700) si un reglement global etait realise .

3.3 II a ete note qu'en fevrier 1997, le Comite executif avait ete informe des discussions qui avaient e u
lieu entre I'Administrateur et des representants du Gouvemement italien et du proprietaire du navire/UK Clu b
pour etudier la possibilite de parvenir a un reglement global de toutes les questions en suspens dans I'affaire
du Haven . L'Assemblee a note que I'Administrateur avait informe le Comite que selon la solution envisagee ,
le Fonds de 1971 verserait a I'Etat italien un montant d'environ Lit 70 milliards (£25,1 millions), ce qu i
correspondrait a la difference entre 60 millions de DTS et le montant de limitation de 14 millions de DTS
applicable au proprietaire du navire, moins les; montants payes ou payables par le Fonds de 1971 a d'autre s
demandeurs . 11 a ete note que le montant que le UK Club devrait verser a 1'Etat italien representerait le sold e
du fonds de limitation du proprietaire du navire (Lit 23 950 220 000), augmente des interets (estimes a
Lit 9 069 403 286), apres que toutes les autres demandes auraient ete reglees et acquittees, plus une sornme
supplementaire consentie a titre gracieux a I'Etat italien (en sus du montant que le proprietaire du navire/UK
Club avait deja consenti a titre gracieux a certains organismes publics locaux) . II a ete note en outre que
des discussions avaient egalement eu lieu entre le UK Club et I'Administrateur concernant le droit d u
proprietaire du navire/UK Club a une prise en charge financiere en vertu de Particle 5 .1 de la Convention d e
1971 portant creation du Fonds.

3 .4 L'Assemblee a note que, de I'avis de I'Administrateur, une solution semblable A Celle decrite a u
paragraphe 3.3 ci-dessus repondrait aux conditions etablies par I'Assemblee et le Comite executif, A savoi r
qu'un tel reglement global, pour ce qui est du Fonds de 1971, s'inscrirait dans le cadre du montant total (d e
60 millions de DTS) qui est disponibie en vertu de la Convention de 1969 sur is responsabilite civile et d e
la Convention de 1971 portant creation du Fonds, que fe Fonds de 1971 ne verserait de paiement au x
demandeurs que dans is mesure ou ces demiers auraient subi un prejudice economique quantifiable et qu'i l
ne verserait pas d'indemnisation au titre de dommages au milieu marin en soi .

3 .5 II a ete note que dans le cadre du reglement global A 1'etude, toutes les actions en justice intentee s
devant les tribunaux italiens seraient retirees . 11 a egalement ete note que I'avocat italien du Fonds de 197 1
avait fait savoir a I 'Administrateur que, lorsque toutes les demandes auraient ete reglees et acquittees, it n e
serait pas possible de porter la question de la conversion de ('unite de compte devant la Cour supreme d e
cassation, etant donne qu'il n'y aurait plus de differend . L'Assemblee a Hate que le Comite executif avait
appuye le point de vue de I'Administrateur selon lequei, compte tenu de ces renseignements, it estimait qu e
si un reglement global etait conclu et avail force obligatoire pour toutes les parties, le Fonds de 1971 devrait
se desister de son appel .

3 .6 L'Assemblee a note que depuis la 52eme session du Comite executif, de nouvelles discussion s
avaient eu lieu entre I'Administrateur et des representants du Gouvernement italien et entre l e
Gouvernement et le proprietaire du navire/UK Club eu egard aux elements du reglement mentionnes a u
paragraphe 3 .3 ci-dessus . 11 a ete note que I'Administrateur avait cru comprendre que le proprietaire d u
navire et le UK Club avaient fait une offre specifique concernant le montant qu'ils seraient prets A payer a
titre gracieux a I'Etat italien .

3.7 L'Administrateur a informe I'Assembiee que ('offre de reglement global avait ete examinee lors d'une
reunion gouvemementale tenue a Rome en mars 1997 mais qu'il avait cru comprendre qu'aucune decision
n'avait ete prise quant au fait de savoir si cette offre devait titre acceptee ou rejetee . 11 a ete note qu e
I'Administrateur avait cru comprendre que le Gouvernement italien avait decide de creer une commissio n
composee de trois experts italiens en matiere de droit international afn de lui donner un avis quant A l a
question de savoir si, en vertu de Iarticle 18 de la Convention de Vienne sur le droit des traites, I'ltalie etai t
tenue d'appliquer le Protocole de 1976 a la Convention de 1971 portant creation du Fonds dans I'affaire d u
Haven meme si ce protocole n'etait pas encore entre en vigueur A la date de !'accident .

	

3 .8

	

La delegation italienne a fait la declaration suivante (document 71/FUND/A/ES .3/7, paragraphe
3 .1 .9) :

S'agissant de ('offre faite par le proprietaire du navire/UK Club et le Fonds de 1971, l e
Gouvernement italien nest pas encore en mesure d'annoncer avec exactitude la date a
laquelle it donnera sa reponse officielle etant donne qu'il a decide de confier a un comite
d'experts de renom international la tache d'evaluer le cadre juridique dans lequel s'inscrirait
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un reglement global . Ce comite, compose de M . A La Pergola, de M . G Pescatore"' et de
M . G Guarino, devrait se prononcer dans les deux prochains mois .

3 .9 L'Assemblee a note que le Gouvernement italien n'avait pas repondu a l'offre de reglement globa l
qui avait et& faite par le proprietaire du navire, le UK Club et ie Fonds de 1971 . Compte tenu de cett e
situation, it a ete decide qu'il appartenait a I'Assemblee de prendre la decision d'accepter ou non un
reglement global (document 71/FUND/A/ES .3/7, paragraphe 3 .1 .10) .

3 .10 L'Assemblee a charge I'Administrateur de poursuivre les discussions avec le Gouvernement italie n
et le proprietaire du navire/UK Club sur la possibilite de parvenir a une solution globale dans I'affaire d u
Haven qui remplisse les criteres fixes par I'Assemblee et le Comite executif (document 71/FUND/A/ES .3/7 ,

paragraphe 3 .1 .11) .

3 .11 L'Administrateur a informe I'Assernblee que 28 nouvelles demandes, s'elevant au total a
Lit 35 milliards (£12,6 millions) avaient recemment ete presentees dans le cadre de la procedure en limitatio n
contre le proprietaire du navire et le UK Club . II a ete note que ces demandes avaient trait aux pertes
qu'auraient subies les commerces de poisson et les pecheurs et que i'avocat du Fonds de 1971 et les expert s
techniques etaient en train de les examiner .

Faits nouveaux intervenus dans is recherche d'une solution globale depuis la 3eme sessio n

e

	

ordin ' e de I'Assemblee

Aucune nouvelle discussion au sujet de la possibilite de parvenir a une solution globale n'a eu lieu
depuis la 3eme session extraordinaire de I'Assemblee .

M6thode de conversion des francs-or en lires I a 'ennes

5.1 On se souviendra que lors de la procedure en limitation, un important point de droit a &t& soulev e

au sujet de la methode a suivre pour convertir en lires italiennes le montant maximal payable par le Fond s
de 1971 (soit 900 millions de francs-or) . Le Fonds de 1971 tenait pour acquis que la conversion devrait s e
faire sur la base du DTS, un DTS etant egal a 15 francs-or. Certains demandeurs ont toutefois soutenu qu e
la conversion devrait se faire sur la base du tours de I'or sur le marche libre, etant donne que I'or n'avait plu s
de valeur officielle et que le Protocole de 1976 a la Convention portant creation du Fonds, qui avait remplace
le franc-or par le DTS, n'etait pas en vigueur .

5 .2 L'argument principal avance par le Fonds de 1971 a I'appui de sa position est que I'adjectif "officielle "
avait ete d&liberement inclus dans la definition de ('unite de compte donnee dans le texte initial de i s
Convention de 1969 sur la responsabilit6 civile afin d'exclure I'application de la valeur de I'or sur le march e
libre . Le Fonds a attire I'attention sur le fait que le juge avait fix& la limite de la responsabilite du proprietair e
du navire sur la base du DTS . Dans la Convention de 1971 portant creation du Fonds, ('unite de compte etai t
definie par le biais d'un renvoi a la Convention de 1969 sur la responsabilite civile et de I'avis du Fond s
de 1971, it fallait considererce renvoi comme se rapportant a la Convention sur la responsabilite civile tell e
que modifi&e par le Protocole de 1976 y relatif . Le Fonds de 1971 a fait observer que ('utilisation d'unitd s
de compte diffdrentes lors de I'application de la Convention de 1969 sur la responsabilite civile et de l a
Convention de 1971 portant creation du Fonds entrainerait des resultats inacceptables, en particulier en c e
qui conceme le rapport entre la part de responsabilite assumee par le propri&taire du navire et celle revenant
au Fonds de 1971 sur la base de I'article 5 .1 de la Convention portant creation du Fonds.

5.3 Le juge qui etait charge de la procedure en limitation a conclu qu'il fallait calculer le montan t
maximal payable par le Fonds de 1971 en se fondant sur la valeur de I'or sur le marche libre, ce qui donnai t
une somme de Lit 771 397 947 400 (£277 millions) (y compels le montant paye par le proprietaire du navir e
en vertu de la Convention de 1969 sur la responsabilite civile) au lieu de la somme de Lit 102 643 800 00 0
(£37 millions) que i'on obtiendrait en utilisant le DTS comme le Fonds de 1971 le pr&conisait . Apres que le
Fonds de 1971 ait fait opposition a cette decision, le tribunal de premi&re instance (qui comptait trois juges ,
dont celui qui etait charge de la procedure en limitation) a confirme cette decision .

"'

	

M. G . Pescatore a dtd remplace par M . P . Ziccardi au sein du comite .
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5.4 Le Fonds de 1971 a fait appel de ce jugement . Dans son jugement du 30 mars 1996, la cour d'appe l
de Genes a confirme que le montant maximal payable par le Fonds de 1971 devrait titre calcule pa r
application de la valeur de I'or sur le marche fibre . Les principales raisons donnees par la cour d'appe l
etaient les suivantes :

Le Fonds de 1971 a soutenu que, puisque la plupart des demandes etaient frappees d e
prescription vis-a-vis du Fonds, le montant total des demandes contre le Fonds ne depassai t
pas 60 millions de DTS et que, pour cette raison, it n'etait pas necessaire que is cour s e
prononce sur la methode de conversion . L'argument de la prescription a ete rejete par l a
cour qui a estime que !'intervention du Fonds de 1971 en vertu de I'article 7 .4 de fa
Convention portant creation du Fonds avait le meme effet qu'une notification en vertu d e
('article 7 .6 .

La cour d'appel a estime que la disparition de la valeur officielle de l'or n'autorisait pas le s
tribunaux nationaux qui procedaient au calcul du montant maximal payable en vertu de l a
Convention de 1971 portant creation du Fonds a substituer le DTS au franc-or avant !'entre e
en vigueur du Protocole de 1976 y relatif . La cour a egalement soutenu que 1'entree e n
vigueur de ce protocole ne s'appliquait pas retroactivement . Pour cette raison, elle a
declare que t'unite-or ne pouvait We convertie qu'en fonction de sa valeur sur le marche .

5.5 Comme 1'en avait charge le Comite executif a sa 48eme session, le Fonds de 1971 a fait appel d u
jugement de la cour d'appel devant la cour supreme de cassation . Le Fonds de 1971 a presente a la cou r
des memoires detaitles (71 FUNDIA/ES .3/2, paragraphe 3 .10) .

5.6

	

Le Gouvernement italien a soumis un memoire en reponse a I'appel du Fonds de 1971 .

5.7

	

Une presentation detaillee des probl6mes en jeu et des decisions et jugements rendus par le s
tribunaux italiens figure dans fe document 71 FUND/A/ES .3/2 .

5.8 Le comite d'experts dont it est question au paragraphe 3 .8 ci-dessus a fait connaitre son opinion l e
4 juillet 1997 . On trouvera en annexe une traduction anglaise de ('opinion du comite fournie par le
Gouvernement italien .

5 .9

	

L'opinion du comite d'experts peut se resumer comme suit :

Les accords intemationaux tels que to Convention de 1969 sur la responsabilite civile et l a
Convention de 1971 portant creation du Fonds sont fondes sur les valeurs officielles des
monnaies et sur le franc-or, I'hypothese de base etant qu'ils resteraient stables dans l e
temps .

L'article 4 de la Convention de 1971 portant creation du Fonds concernant le montant de s
indemnites que le Fonds de 71 doit verser et I'article 12 concernant le montant de s
contributions au Fonds etaient bases sur le franc-or et sur le systeme des parites officielles ,
comme 1'etait la Convention de 1969 sur la responsabilite civile, a laquelle it est fait
reference dans la Convention de 1971 portant creation du Fonds . Le systeme des cours
officiels constituait une base essentielle pour que toutes les parties consentent a titre liees
par la Convention de 1971 portant creation du Fonds .

Etant donne que le systeme de la parite officielte des monnaies en fonction de la teneur en
or du dollar des Etats-Unis a ete remplace, it est necessaire d'identifier, par interpretatio n
de la Convention de 1971 portant creation du Fonds, une nouvelle unite de reference au x
fins de la Convention . On ne pourrait le faire qu'en adoptant une unite denude de caracter e
officiel ou en adoptant une unite de compte ayant un caractere officiel qui soit comparabl e
au franc-or .

La teneur en or du franc-or compte tenu de sa valeur sur le marche n'aurait pas p u
remplacer le franc-or car elle n'avait pas la meme valeur officielle . La valeur de I'or sur l e
marche ne peut pas remplacer les parites officielles entre les monnaies car, au lieu de l a
stabilite qu'il etait prevu d'obtenir grace aux parites officielles, le resultat serait tout a fai t
oppose puisqu'if y aurait une variabilite extreme des valeurs . Aucun regime d'indemnisatio n
- et ceci etait precisement !'objet de la Convention de 1969 sur la responsabilite civile et de



-5-

	

71 FUNDIA.20I28

la Convention de 1971 portant creation du Fonds - ne peut titre base sur des unites d e
reference dont la valeur est variable et imprevisible .

L'or en tant que matiere premiere est different de I'or qui sert a definir la valeur "officielle "
d'une monnaie . Dans un certain sens, ils sont opposes . Une foil que le lien entre la teneu r
officielle en or et le franc est devenu caduque, l'or se trouve sur le meme pied d'69alite qu e
toute autre matiere premiere .

Pour ces raisons, I'interprete de la Convention doit opter pour un indice officiel . Etant donn e
qu'une unite de compte officielle, le DTS, a ete instauree apres I'aboiition des parite s
officielles entre les monnaies qui faisaient partie du systeme auquel le franc-or appartenait ,
it est necessaire que I'interprete choisisse le DTS . 11 en est ainsi non pas parce que l e
franc-or a ete remplace par le DTS en vertu du Protocole de 1976, qui n'etait pas en vigueu r
lorsque le sinistre du Haven s'est produit et ne constitue donc pas une source du droi t
pouvant titre utilisye comme base juddique pour resoudre I'affaire du Haven, mais parce qu e
le DTS a ete adopty par le Fonds monetaire international en tant qu'unite de compte
internationalement acceptee a [a suite de I'abolition du critere des parites officielles de s
monnaies sur la base de la teneur en or et ce, pour remplacer 1'ensemble du systeme . II se
pose ensuite le probleme du nombre de DTS A prendre comme reference .

Apres avoir examine la resolution N°1 adoptee en 1978 par I'Assemblee du Fonds de 1971 ,
les experts pensent qu'cn DTS devrait titre considers comme dgal a 15 francs-or .

La resolution N°1 est extremement importante car elle reconnait titre inspiree d'une
methode d'interpretation des dispositions de la Convention de 1971 portant creation d u
Fonds qui concernent le franc-or . D'apres cette resolution, it 6tait prevu d'utiliser cette
interpretation jusqu'A 1'entree en vigueur du Protocole de 1976 .

La parit y entre 15 francs-or et un DTS correspondait a la valeur effective du DTS e n
fonction des valeurs des monnaies constitcant le "panier" du DTS .

La question de savoir si le nombre de DTS a prendre en compte A des fins differente s
devrait yvoluer avec le temps est un probleme tout a fait distinct .

11 existe une difference fondamentale entre le franc-or et le systeme des parites officielle s
entre les monnaies, d'une part, et la parite du DTS, d'autre part .

Le premier systeme etait desti ny a stabiliser les faux de change officiels entre les monnaie s
et les valeurs de devises et de produits de base sp ycifiques. Avec le systeme de DTS, i t
a tits decidy d'abandonner l'objectif du maintien de la stabilite des prix . Le DTS suit les pri x
car it reflete la devaluation ou la reevaluation des monnaies du panier .

Pour tenir compte de cette nouvelle situation, le montant maximal d'indemnisation et l e
montant des contributions ont ete modifies a la fois dans la Convention de 1969 sur l a
responsabilite civile et dans la Convention de 1971 portant creation du Fonds, to montan t
de 60 millions de DTS etant remplace dans [a Convention portant creation du Fonds pa r
135 millions de DTS (ou, dans un cas particulier, par 200 millions de DTS) .

Conformyment aux regles de droit, ces montants plus eleves ne s'appliquent pas dan s
I'affaire du Haven car its ont sty etablis dans le cadre d'accords conclus apres le sinistre o u
d'accords auxquels I'ltalie nest pas Partie . La question est toutefois de savoir si I'on peu t
et si I'on devrait arriver au meme resuitat par interpretation . La ryponse a cette question est
affirmative .

Le Protocole de 1976 a la Convention de 1969 sur la responsabilite civile est entre e n
vigueur, ce qui entraine la modification de la definition de ('unite de compte figurant a
I'article V .9 de la Convention de fagon A ce qu'elle renvoie au DTS . Les renvois figurant au x
articles 4 .4 et 4 .6 de la Convention de 1971 portant creation du Fonds devraient donc titr e
interpretes comme se rapportant au DTS et au systeme de DTS dans son ensemble .
L'article V .9 c) de la. Convention de 1969 sur la responsabilite civile (teile que modifiee pa r
le Protocole de 1976 y relatif) prevoit que la conversion des DTS en monnaie nationale doi t
titre faite de fagon 6 exprimer la meme valeur reelle, dans Ia mesure du possible, que celle
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exprimee en DTS. Les dispositions ulterieures sont fondees sur le principe que tout
ajustement du DTS par rapport aux valeurs reelles necessite une modification du montan t
des contributions et du montant maximal d'indemnisation .

L'article 12 de la Convention de 1971 portant creation du Fonds permet d'ajuster le montan t
total des contributions au Fonds de 1971 en fonction du montant total d'indemnisatio n
debourse, de fagon qu'il n'y ait aucun risque qu'un ajustement du montant maxima l
d'indemnisation provoque un desequilibre des comptes du Fonds de 1971 .

Seul un ajustement du montant maximal d'indemnisation peut permettre que le DT S
remplisse d'une fagon satisfaisante la meme fonction que le franc-or et qu'il remplace l e
franc-or par interpretation .

Le principe de base de 1'ensemble du systeme des parites officielles (et son utilisation dan s
la Convention de 1969 sur la responsabilite civile et dans la Convention de 1971 portan t
creation du Fonds) etait de garantir qu'il y ait une veritable correspondance entre l'unite d e
compte et la vraie valeur des biens .

II est donc possible de rempfacer le franc-or par le DTS aux fins d'interpretation attendu qu e
le DTS permet de garantir par un autre moyen (ajustement du nombre de DTS plut6t qu e
stabilite de la valeur des biens) le meme resultat qu'une correspondance adequate entre l a
valeur de la perte et la valeur de i'indemnisation .

La question est alors de savoir quelle est la methode a utiliser pour ajuster fe nombre de
DTS par des moyens strictement interpretatifs .

Les Conventions de 1984 et de 1992 prevoyaient un ajustement qui pouvait alter jusqu' a
trois fois le montant maximal d'indemnisation, portant le montant maximal payable par l e
Fonds de 60 millions de DTS a 135 millions de DTS (ou, dans un cas particulier, a
200 millions de DTS) . Des modifications correspondantes ont ete apportees a Particle 1 2
concernant les contributions au Fonds .

Le nouveau montant maximal (135 millions de DTS ou 200 millions de DTS) est un
"sympt6me" significatif, qui nest pas en contradiction avec d'autres "sympt6mes", et qu i
indique que la valeur du DTS conserve son rapport initial avec l'etendue reelle du dommage
lorsqu'elle est multipliee par un facteur ne depassant pas 3,33 .

Bien que les Conventions de 1984 et de 1992 soient sans effet a 1'egard de I'ltalie, i t
conviendrait neanmoins de se referer a la valeur fixee par ces conventions pour resoudre
la question a I'etude . II en est ainsi car la valeur resulte d'une augmentation officiell e
emanant du meme syst6me que celui dans lequel cette question s'est posee en ce qu i
concerne le pourcentage d'augmentation requis pour maintenir le rapport initial entre l e
niveau d'indemnisation et la perte ou le dommage reel .

Le comite d'experts etait charge d'etablir uniquement le montant maximal d'indemnisatio n
payable en vertu de la Convention de 1971 portant creation du Fonds . Le montant ree l
d'indemnisation, qui doit We maintenu dans cette Iimite maximale, doit titre decide par l e
Fonds de 1971 ou encore, faire l'objet d'un accord entre les parties .

5 .10

	

Le Gouvernement italien a reserve son droit d'evaluer les fondements juridiques de l'opinion d u
comite d'experts concemant la question du montant maximal d'indemnisation disponible .

e es e ' sse bee es

	

tie a

	

e

L'Assemblee est invitee a :

a)

	

prendre note des renseignements donnes dans le pr6sent document ;
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b) donner a I'Administrateur les instructions qu'elle jugerait appropriees concernant le s
negotiations avec le Gouvernement italien ; e t

c) donner a I'Administrateur les instructions qu'elle jugerait appropriees concernant l a
procedure engagee devant la tour supreme de cassation au sujet de la question de I'or .
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ANNEX

SeRYIZ10 DEL CONTENZIOSO DIPLOMATIC O

DEI TRATTATI E DEGLI AFFARI LEGISL .ATM

•

THE

	

C

1. On 11th April 1991 the oil tanker, Haven, went dow n

in the Gulf of Liguria, causing enormous damage- to the

sea, the coastline and the settlements .

Because of this disaster, damages became due to

various corporations and individuals from the

International Guarantee Fund established under the

International . Convention of December 1971 .

The question of the maaitlum amount of damages has not

yet been resolved . There is mo agreement on the unit o f

account to be used, or the maxim= indemnities payable .

We have been asked to provide a wholly independen t

and impartial opinion on this matter .

2. The legal provision governing this matter, in forc e

at the time of the disaster, is article "4 (4 ) and . (6) o f

the 1971 Fund Convention (FC 71) ratified by Italy by La w

no . 185 of 6 .4 .1977 .

Pursuant to article 4(4) and (6) FC 1971 the total

amount of damages payable from -the proceeds of the Fund

may not exceed 450 million francs . However, the Genera l

Meeting was empowered to vary this amount and raise it to



900 million francs, in the light of the experience i n

connection with previous events, and particularly the .los s

and damage caused by them, and currency fluctuations .

3. The franc to which this provision refers was define d

in article V(9) of the related civil liability convention

adopted in 1969 (v . FC 71, article 1(4)) .

Under article V(9), the franc is "une unit 6

constitu6a par soixante-cin q milligrammes et demi d'or a u

titre de neuf cent milli6mes de fin" . . ."Le montan t

mentiond au paragraph I du prdsent article sera cdnvert i

dans la monnaie nationale del I'Etat dans Iequel 1e fonds

dolt etre constitud ; la conversion s' effectuera suivant l a

valeur offs cielle de cette monnaie par rapport & 1'unit 6

d6finie ci-dessus a la date de constitution du fonds "

4. The official value to which this provision refers i s

not the value of the gold but the value of the nationa l

currencies . It therefore follows that CLC 1959 and F C

1971 were based on the understanding that there existe d

pre-established official values of the national

currencies . The official values of the currencies wer e

based on the Bretton Woods Agreements which established a n
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official gold parity of the dollar, and it was on th e

basis of this parity that the official values of all th e

individual States' currencies were determined, and henc e

their value in relation to the gold franc .

5 . The Bretton Woods Agreements were intended t o

stimulate trade between different parts of the world a s

rapidly as possible in accordance with the volume of mone y

made available for this purpose . Even though the

Agreements did not exclude the possibility of fluctuations

in the values of the currencies or inflation, th e

intention was to ensure that they would not occur, or i f

they did to ensure that they were small .

International agreements such as those underlying CLC

1969 and FC 1971 are based on the official values o f

currencies and the gold franc, on the assumption that the y

will remain stable across time .

Consistently with- these ass mptions, the Fund

convention (article 4(6)) provided that the maximum

admissible variation in the amount of damages would be

twice the basic amount ; this doubling , not only related t o

currency fluctuations and devaluation, but also to other
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such factors as the experience of previous events and th e

damage or loss caused by them .

6. The Bretton Woods Agreements did not stand the tes t

of time .

Trade grew far more rapidly than expected . Gold

.stocks soon became . insufficient to finance the growth of

international trade .

Instability was also caused by the inability of th e

United States to pay its balance of payments deficits by

transferring its gold holdings .

7. In 1974 the official parity set out in the Bretto n

Woods Agreements was replaced by Special Drawing Rights ,

SDRs, without any reference to gold . Like the gol d

francs, the SDRs were official units of account .

However, they were quite different from the gol d

franc because, unlike the system of official par values o f

which the gold franc formed part, the SDRs were no t

specifically designed as a means of international monetary

settlement . The SDRs were simply an official unit o f

account, but no longer linked to any "official values" o f

4



national currencies .

It was implicit in the new system that the Specia l

Drawing Rights might lose value against nationa l

currencies and the real economy . The creation of the SDRs

was not just a matter of replacing one unit of account b y

another, but it was the practical implementation of a

wholly new principle, that differed from and to a certai n

extent ran counter to the previous one regarding th e

function of -the official unit of account and it s

relationship to the reality of international trade .

8 . Have done away with the principle on which the Fund

Convention was based (the official parity betwee n

currencies) the first question to be asked was whether th e

whole Brussels Convention of 18 December 1971 wa s

automatically repealed with it . Both article 4, regarding

the amount' of damages to be paid out of the Fund, and

article 12 governing the amount of contributions paid int o

the Fund were based on the gold franc and on the system o f

official parities, as was the related Convention on Civi l

Liability to which reference was made . The official price

system had been one of . the essential bases of the

5



agreement by all the parties to be bound by tha t

Convention .

It would therefore not be wholly unreasonable t o

assume that the Fund Convention had become inapplicable a s

a whole .

But this was not the . intention of the Parties . B y

their conduct, all the Parties, and not only the State s

but also the other entities that were required t o

contribute to the Fund and were bound by . the assurance s

set out in the allied Civi l. Liability Convention ,

demonstrated the fact that they considered that bot h

Conventions remained in force . The contributions continue d

to be paid, the insurance policies concluded, and damage s

and compensation paid out .

It follows from this conduct that the contractin g

Parties to both Conventions, which constitute one singl e

system both substantively and by virtue of the forma l

mutual references they contain, considered that the gold

franc was not essential for the application of the whol e

system of guarantees, whatever their original intention s

may have been, and that it was the responsibility of the

authority interpreting the Conventions, after taking note

6



of the lapse of the Bretton Woods Agreements and of th e

official parities, to establish which other means' o f

payment was to replace the gold franc as the unit o f

account to settle the amount of contributions and damage s

due .

9 . The problem of interpretation is complicated b y . the

fact that the official parities linked to the relationshi p

of the dollar, and through the dollar the franc, to gold ,

were designed to regulate the international monetary

markets .

The Fund Convention provided a limited criterion for

adjusting to fluctuations and currency devaluation only i n

so far as it was assumed that these fluctuations an d

devaluations should t occ o should on be minor as a

consequence of the official parity system and its capacit y

to provide means of payment to match the forecast growth

in trade .

After this- objective had been thwarted and th e

official parity system had disappeared, the exact opposit e

scenario was envisaged . It was predicted that monetary

fluctuations and variations in the relationship betwee n

7



the SDRs and traded goods would occur, for both the

compelling reason that it was the very existence of thes e

fluctuations and the instability factors that had arise n

had caused the Bretton Woods Agreements to be superseded ,

and because experience had shown that there had been a

time-honoured and constant law that currencies lost value d

in terms of commodities, which also applied to the

currencies making up the basket underlying the SDKs .

In the 1969 Convention, currency fluctuations an d

currency devaluation adjustments had been kept down to th e

minimum, because an international monetary system was use d

under which increasing available gold reserves was

supposed to be able of coping with any demand to increas e

the money supply and hence offset any tendency toward s

devaluation .

Once the official currency parity system in terms o f

the gold content of the dollar had been superseded, i t

became essential to lay down rules to govern measures to

adapt to devaluation because from now on it was expecte d

that devaluations and fluctuations would certainly occu r

in future .

10 . In order to identify the new benchmark unit for th e
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payment of damages due from the Fund there was, and ther e

still is, a first option for interpretation : either to

adopt a benchmark unit which is "unofficial" or whether ,

if in doubt, it would be better to have an "official "

benchmark unit of account on a par with the gold franc . B y

"unofficial" benchmark unit we mean bullion or the valu e

of traded goods, for example .

The reason for referring to bullion is that articl e

V(6) of the 1969 CLC defined the gold franc in terms o f

its specific gold content . Once the gold franc had los t

its "official" function, the possibility was envisaged o f

referring to the value of the gold content that the fran c

was supposed to have .

However, nothing could be more mistaken. The gold

franc had been adopted as a benchmark value for it s

"official" parity with the dollar, for which an officia l

gold content had also been established .

But the system did not depend solely on these uniqu e

par values, but on the fact that an "official parity" ha d

been set for every currency . Just as the whole system o f

official parities was designed to stabilise the economies ,

it also indirectly stabilised the price of gold on th e

9



currency markets .

The gold content with its related market value coul d

not replace the gold franc for the convincing reason tha t

the gold franc had no official value . It should also b e

borne in mind that there has never been an "official gol d

value" as is often wrongly believed . Conversely, there di d

exist a system of official currency parities, of which th e

gold parity was one component .

The market value of gold could therefore not replace

the official parities between -currencies because it di d

not have the function of establishing the official parit y

between currencies, and if anything, it produced the

opposite result to stability, namely, the extrem e

variability of the par values .

No guarantee system - and that is exactly-what wa s

introduced by the two Conventions, CLC 2969 and the .FC

1971 - can be based on benchmark units whose value i s

variable and unpredictable .

Another compelling consideration to be borne in mind

is that any change in the gold value of commodities i s

wholly irrelevant, in institutional and real terms, to th e

hydrocarbons transport sector-and to any loss or damag e

10



that it might cause.

Having removed the linkage between the official gol d

content of the franc anti, before this of the dollar, gol d

is now on the same footing as any other commodity . This is

why it is quite arbitrary to use gold as the basis ,

because no objective reason could justify preference fo r

gold rather than for tin, copper or silver, platinum or

better still crude oil whose transport by sea forms th e

basis of the system of guarantees introduced by both

international conventions referred to above .

Gold as a "commodity" is not the same thing as gol d

used to set the "official" value of a currency . To a

certain extent, it is its opposite .

11 . Similar reasons that have been used in relation t o

goal also apply to the linkage with the value o f

commodities and/or the cost of living . The value o f

commodities may only be used provided that there is som e

official method set to calculate it . In every country ,

whenever current prices are used for legal purposes, there

exists some prior legal instrument defining the "basket "

of commodities to which reference is made and the ways i n
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which the prices are to be calculated on the basis of the m

(Chamber of Commerce bulletins, the official prices i n

other countries, prices ascertained on some specifi c

commodity Exchange, etc) . The contracting States coul d

well have used similar systems for the purposes o f

operating the Fund . Since they did not do so, the

interpreter cannot do it for them, working out a system o f

his own to identify the level of worldwide prices .

12 . in view of the foregoing remarks, faced with th e

alternative of adopting an informal benchmark index or a n

official index, the interpreter has to opt for the latter .

And since an official unit of account --- the Specia l

Drawing Right was introduced after the abolition o f

official parities between the currencies making up th e

system of which the gold franc farmed part, the

interpreter must necessarily refer to these .

After the abolition _of official parities between

currencies, based on the dollar and on the franc and their

respective gold content, governments realised that at al l

events they still needed some officially recognise d

benchmark unit . Not wishing to consider that the whol e

12



system had been abolished, they adopted the twin Protocol s

of 19 November 1975 replacing the gold franc with Specia l

Drawing Rights in both the Civil liability and Fun d

Conventions .

While waiting for governments to ratify thes e

Protocols, and independently of their curren t

effectiveness, the general meeting of the Fund adopted a

resolution shortly afterwards (15 November 1978 )

establishing that for the purposes of implementing CF 197 1

the gold franc would be replaced by Special Drawing-Right s

by way of interpretation, with a parity of 15 gold franc s

to one Special Drawing Right .

Doubts have been raised as to whether the 1976 Fun d

Protocol is applicable or not to this particular cas e

because, even though Italy had acceded to it under Law 3 9

of 25 January 1983, it had not yet come into effect on th e

date of the Haven accident since it had not been acceded

to by a sufficient number of States at that date .

The following arguments make no reference to thi s

issue, assuming that the 1975 Fund Protocol is not a

source of law that may be used as a legal basis to settl e

this case .

13



Indeed, the understanding here is that this case ca n

be solved exclusively by way of interpretation .

13 . , Having ascertained the fact that after the abolitio n

of the system of official parities, of which the gol d

franc was the expression, the 1971 Convention nevertheles s

remained in force, the interpreter must necessarily decid e

which other unit must be used to replace the gold franc i n

order to give continuity to the Convention and make i t

applicable .

Special Drawing Rights replaced the gold franc no t

because they were introduced by the 1976 Protocols bu t

because they had been adopted in the Agreements on th e

International Monetary Fund as an internationally accepte d

unit of account after the abolition of the criterion o f

official currency par values on gold content, and in orde r

to replace the whole system .

14 . Having ascertained, by way of interpretation and

exclusively on the basis of the 1971 Fund Convention, tha t

Special Drawing Rights had replaced the gold franc for th e

purposes of settling mutual obligations between the
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Parties, the problem that then arises is the number o f

Special Drawing Rights to which reference should be made .

And this question arises in terms of three differen t

aspects : a) which original par value is to be used ;

b) whether that par value should remain fixed and stabl e

in time, and c) whether the amount of Special Drawin g

Rights to be considered should change across time .

In Resolution No . I of November 1978, the Genera l

Meeting of the Fund set the parity of the SDR at 15 gol d

francs . At the same time it was agreed to change all th e

maxima in accordance with this basic parity .

Resolution No . 1 of November 1978 is an extremel y

important document . It declares that it is based upon a

"method of interpretation" of the clauses of the

Convention dealing with the franc, and that it wa s

intended to use this interpretation until the 197 6

Protocols became effective . The Resolution adopted by th e

General Meeting of the Fund therefore seems to confirm th e

position adopted here, namely, that the replacement of th e

gold franc by Special Drawing Rights was not the result o f

any change in the rules, but by way of interpretation .

Secondly, it is important to note that the par value
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of 15 gold francs to 1 SDR was not the result of an y

prescription laid down by a source of law, but was the

actual value of the Special Drawing Right in terms of th e

values of the currencies making up its "basket" in term s

of the gold franc . This demonstrates two things : the bas e

value used to set the parity was the actual current valu e

of the SDR ; secondly, having established the initial gol d

franc parity of the Special DrawingeRight, the gold fran c

had no longer any function to play within the syste m

created by the two Conventions, CLC 1959 and FC 1971 :

The fact is that any reference to the gold franc

disappeared from every text subsequently drafted by th e

two CLC and FC institutions .

We have therefore implicitly answered 'the secon d

question, namely, whether the parity of 15 gold francs to

1 Special Drawing Right should remain unchanged in time .

The answer is certainly in the affirmative, consistently

with the assumption that the only purpose of setting the

parity established by interpretation in Resolution No .

1/71 was to set a par value for the purposes of

implementing the provisions and rules of the Convention ,

which set the amount of the contributions and indemnities .
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15 . The third question is another matter altogether :

whether the number of Special Drawing Rights to be

considered for whatever purpose should vary with th e

passing of time .

Here, what is important is the fundamental differenc e

between the gold franc and the system of the officia l

parities between individual currencies, on the one hand ,

and the parity of the SDR on the other .

The system of official parities between currencie s

had been intended, and was expected, to stabilise officia l

exchange rates between currencies and individual currency

and commodity values . Any variation from this stability

had been forecast and was accepted only in terms of a

ratio of one to two (see article 4(5) FC) .

With Special Drawing Rights, on the other hand, i t

was decided a priori to give up the aim of creating pric e

stability. Indeed, the SDRs were required to follow

prices, because they were to reflect the devaluations o r

revaluations between the currencies in the basket . I n

other words, the relationship between the SDR an d

commodities was the reverse of the relationship betwee n
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commodities and the gold franc. In the previous system ,

commodity prices were expected to be stabilised by virtu e

of the system of official par values and the gradua l

increase in gold stocks . Now it was the SDRs that were

required to follow the commodity price trends .

Having reversed the relationship, a second importan t

aspect became apparent : since the system of official par

values had failed to achieve its expected overal l

stabilisation effect, commodities were revalued as a whol e

in terms of the currency system, which was considered as a

whole, according to the age-old currency devaluation law

mentioned earlier .

In order to take account of this phenomenon (which ,

in theory, should never have occurred in a system o f

official parities, but which was in fact unavoidabl e

having removed the brake that the system of officia l

parity values had been supposed to apply) the following

CLC and FC Conventions changed the maxima of both th e

contributions and the indemnities . The changes were no t

enormous, but they were nevertheless very high .

In the FC, according to current provisions, the

maximum indemnity under the original article 4(6) ha s

is



risen from 60 million SDRs to 135 million SDRs or, in on e

particular case, as high as 200 million SDRs .

These values do not apply to the Haven case as a

result of legal rules, because they either come fro m

instruments post-dating the Haven disaster or fro m

Conventions to which Italy is not a Party .

The question to be answered, therefore, . is whether ,

in the absence of any legal rules, the same result can and

must be attained by way of interpretation .

16 . The answer to this question is in the affirmative fo r

a number of concurrent principles . They are the following :

a) Resolution No . 1 adopted by the General Meeting o f

the Fund on 1 November 1978 set a gold franc/SD R

equivalence on the basis of the real values at the time .

Consequently, according to the interpretative principle ,

after the stabilising effect of the official exchang e

rates had failed, reference should be made to the rea l

values ;

b) as far as the unit of account was concerned, th e

1971 FC referred to the definition given in article 5(9 )

of the allied CLC . Subsequently, although the 1976 F C
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failed to receive ratification by the required number o f

States, the CLC Protocol did come into force, and wa s

ratified in Italy by Law no . 39/83 .

Article 5(9) of this Protocol was replaced by another

provision that ignored the gold franc and referred t o

SDRs . The references in article 4(4) and (6) of the FC

must therefore be construed today as referring to SDRs an d

to the provisions governing SDRs as a whole . In thi s

regard, two principles become relevant : the principle

referred to in article v(9(c)) CLC, which provides tha t

the conversion between national currencies and SDRs mus t

be effected in such a way that they express the highes t

possible real "value" of the SDR, and the principle whic h

subsequent provisions enshrined, namely, that th e

adjustment of the SDRs to the real values implies a chang e

in contributions and maximum indemnities ;

c) thirdly, indemnities are adjusted to the actua l

loss or damage caused under an internationally recognised

principle that exists 'in the legislation of every

developed country, albeit the limits on methods may vary

from one legislation to another ;

d) article 12 of the 1971 Convention provides a
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mechanism which makes it possible to , adjust the

contributions to the Fund according to the tota l

indemnities paid out, to avoid any likelihood that th e

adjustment of the maxima could produce disequilibria i n

the Fund's accounts ;

e) a further consideration, which brings us back t o

the approach underlying the whole of this position paper ,

is that it is only by adjusting the maximum indemnitie s

that the SDRs can properly perform the same function a s

the gold franc and replace the gold franc by way o f

interpretation .

The system of official parities was based on th e

principle that the ratio between the value of the unit of

account and the value of the currencies must be kep t

constant . This was expected to . be achieved on the

assumption that it was possible to make financial .

resources available to international trade in proportio n

to the rate of growth of international trade . The system

of official parities was replaced precisely because it

transpired was that it was unable to achieve that

objective . But it also demonstrated the fact that th e

under yina principle of the whole system (and hence it s
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use in the CLC and FC) had been to ensure a real matchin g

between the unit of account and the real values . o f

commodities .

The SDR can therefore replace the gold franc by wa y

of interpretation, as occurred without any dispute after

the official parities had been abolished, as was formall y

resolved in Resolution No . 1 of November 1978 adopted b y

the General Meeting of the Fund, in so far as they could

achieve the same result of ensuring sufficient matching

between the amount of the damage and the amount of the

indemnity, albeit by another route (adjusting the amoun t

of SDRs rather than the stability of the value of the

commodities) .

17 . There is only one further question to be answered :

What criterion should be used for adjusting the value o f

the SDRs adopting a strictly interpretive approach ?

The adjustment method must necessarily be the one

which is naturally consistent with the system in terms of

which the question must be answered and which is adopted

by that same system .

For indemnities in respect of damage resulting from

the transport of hydrocarbons, the 1984 and 199 2
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Conventions adjusted the amount up to threefold, raisin g

the total damages payable by the Fund from 60 to 135, , and

from 60 to 200 million SDRs in one particular case .

Corresponding changes have also been made to articl e

12, governing contributions to the Fund .

Italy did not accede to the two Conventions of 198 4

and 1992, but that is not the issue here . The new amount

of .the indemnity (increased from 60 to 135 or to 20 0

million SDRs) is a significant 'symptom' which is no t

belied by any other 'symptoms' that the value of the SD R

maintains its original ratio to the actual amount of th e

loss or damage if it is multiplied by a maximum factor o f

3 .33 .

Even though the two conventions are not binding o n

Italy, reference must nevertheless be made to the valu e

given in the 1994 and 1992 Conventions to settle th e

question at issue here, because the value is given by a n

official increase stemming from the same system i n

relation to which the question is raised, - regarding the

percentage increase required to keep the origina l

proportion between the indemnity and the actual loss o r

damage .
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Any other criterion for evaluation purposes must b e

excluded because it would not be official, and would fal l

outside the system, and would therefore be arbitrary .

18 . The question put to us was to establish only th e

maximum amount of the indemnity payable in respect of th e

loss and the damage .

The actual amount of the indemnity, which has to b e

kept within that maximum limit, is the result of decision s

taken by the Fund or agreements between the parties . -

We are at your entire disposal for any furthe r

clarification, thanking you for the confidence placed i n

us .

With kindest regards

Rome, 4 July 1997
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