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WINDING UP OF THE 1971 FUND

Note by the Director

Summary:

Action to be taken:

An examination is made of the consequences of the outcome of the Diplomatic
Conference held from 25 to 27 September 2000 which adopted a Protocol to
amend Article 43.1 of the 1971 Fund Convention to the effect that the
Convention will be terminated when the number of Contracting States falls
beow 25. The possbility of the 1971 Fund's taking out insurance to cover its
liability for future incidents is examined. The future role of the 1992 Fund in
the operation of the 1971 Fund is discussed, as is the role of the joint
1971/1992 Fund Director.

Consider: (a) whether the 1971 Fund should purchase insurance to cover the
Fund's ligbilities arisng from new incidents occurring by 31 December 2002;
(b) the administration of the 1971 Fund in the future, in particular the position
of the joint Secretariat and the Director; (c) whether to appoint a liquidator to
take over the management of the 1971 Fund; and (d) whether to appoint an
eminent person outside the 1971 Fund to oversee the winding up of the 1971
Fund.

1 Theissues

11 As more States join the 1992 Fund and cease to be Members of the 1971 Fund, the 'old' regime
based on the 1969 Civil Liability Convention and the 1971 Fund Convention is losing its
importance, and the 1971 Fund will soon cease to be financialy viable. With the departure from
the 1971 Fund of a number of States, the total quantity of oil on which contributions are levied
has been reduced from its maximum of 1 200 million tonnes to its present 250 million tonnes. By
the end of 2000, this quantity will have falen to some 110 million tonnes. By September 2001
the total quantity of contributing oil will have decreased to 48 million tonnes and may fal to as
little as 8 million tonnes by the end of 2001. The effect of this reduction in the contribution base
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is the considerably increased financia burden which might fall on the contributors in those States
which remain Members of the 1971 Fund.

The 1971 Fund Convention (Article 43.1) provides that the Convention will remain in force until
the date when the number of Contracting States falls below three. It isvery unlikely that this will
happen in the near future. Consideration has therefore been given to the possbility of
accelerating the winding up of the 1971 Fund.

There is considerable concern that before the 1971 Fund Convention can be wound up, the 1971
Fund will face a situation in which an incident occurs and the 1971 Fund has an obligation to pay
compensation to victims, but where there are no contributors in any of the remaining Member
States.

Steps taken by the Secretariat

The Director has taken a number of steps to draw the attention of the Governments of the
remaining 1971 Fund Member States to the significant problems which continuing membership of
the 1971 Fund would cause and of the great urgency of acceding to the 1992 Protocols and of
denouncing the 1969 Civil Liability Convention and the 1971 Fund Convention. These steps
include contacts with the respective Embassies and High Commissions in London, participation in
ameeting of States Parties to the United Nations Convention of the Law of the Sea, held in New
York in May 1999, visits by Fund staff to the capitals of States concerned, presentations by Fund
dtaff at seminars, conferences and workshops with participation of representatives of interested
States, and assistance to States to prepare the necessary instruments of denunciation of the 1969
and 1971 Conventions and the legidation required to implement the 1992 Protocols.

On the occasion of the IMO Assembly in November 1999, the Director held meetings with
representatives of 31 of the remaining 1971 Fund Member States for the purpose of emphasising
the urgency of their respective States denouncing the 1971 Fund Convention. During the
Diplomatic Conference referred to in section 6, the Director discussed this issue with
representatives of 12 States.

Consider ation by the Executive Committee at its October 1999 session

A number of ways of accelerating the winding up of the 1971 Fund were considered at the
October 1999 session of the 1971 Fund Executive Committee, acting on behalf of the Assembly.

During the Executive Committee's discussions it was generally accepted that no option for the
early termination of the 1971 Fund Convention was entirely satisfactory.

The main discussion related to the possibility of adopting a Protocol amending Article 43.1 of the
1971 Fund Convention to the effect that the Convention would be terminated well before the
number of Member States fell below three. Normally such an amendment would be binding only
on the States which had expressed their acceptance. In the light of the difficulties which would
result if explicit acceptance of the amendments were required, the Director had suggested that it
would be appropriate to consider whether the envisaged amendment to Article 43.1 could be
brought into force by means of a simplified procedure under which the consent of a State to be
bound would be given not by express indication but by tacit or implied consent, ie by States
failing to object within a certain period of time. Some delegations considered that since the 1971
Fund Convention did not provide for a tacit acceptance procedure, it was not possible to follow
such an approach.

The Executive Committee decided that IMO should be requested to convene urgently a
Diplomatic Conference for the purpose of adopting a Protocol amending Article 43.1 of the 1971
Fund Convention. The Committee elaborated a draft Protocol containing two options, one based
on a tacit acceptance procedure and the other requiring explicit acceptance by States. In
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November 1999 the IMO Assembly approved the 1971 Fund's request. The Diplomatic
Conference was held from 25 to 27 September 2000. The results of the Conference are outlined
in section 6 below. A detailed report on the Conference is contained in document
71FUND/A.23/4/Add.1.

During the Executive Committee's discussion it was noted that the termination of the 1971 Fund
Convention would not result in the liquidation of the 1971 Fund. Steps will therefore have to be
taken to ensure that the 1971 Fund is liquidated in a proper manner.

Consideration by the 1971 Fund's Administrative Council in April 2000

At its 1st session, held in April 2000, the 1971 Fund Administrative Council was informed of the
discussions at the 1992 Fund Assembly's 4th extraordinary session, held aso in April 2000, on the
future role of the 1992 Fund in the operation and activities of the 1971 Fund. During those
discussions many delegations emphasised that the 1971 Fund and the 1992 Fund were two totally
Separate entities, that the 1992 Fund and its Member States had no legal or financia obligations
vis-a-vis the 1971 Fund in respect of future incidents and that these obligations were limited to
those laid down in Article 43.2 of the 1971 Fund Convention. Several delegations considered
however that the credibility of the Fund regime as a whole was at stake, particularly as the two
Organisations were often perceived as being one and the same. Several delegations gquestioned
whether it would be appropriate for the 1992 Fund to continue to share a Secretariat with the 1971
Fund and for the 1992 Fund's Director to remain Director of the 1971 Fund also. The point was
made that the 1992 Fund should consider whether at some point in the near future the roles d
Director and Secretariat of the 1992 Fund should be separated from those of Director and
Secretariat of the 1971 Fund. It was pointed out that it would nevertheless be necessary to find a
mechanism to alow outstanding incidents to be handled in a manner which safeguarded the
interests of both contributors and victims in former 1971 Fund Member States.

The Administrative Council recalled that its consideration of the winding up of the 1971 Fund fell
within the context of Resolution N°13 of the 1971 Fund, adopted by the Assembly at its
4th extraordinary session, held in April/May 1998 (annexed to the Agenda of this session). It was
further recalled that one aspect of the mandate of the Administrative Council created by the
Assembly was to take dl appropriate measures to complete the winding up of the 1971 Fund,
including the distribution in an equitable manner of any remaining assets among those persons
who have contributed to the 1971 Fund, at the earliest possible opportunity' (paragraph 4(e) of
Resolution N°13).

The Adminigtrative Council instructed the Director to study al aspects of the winding up and
liquidation of the 1971 Fund, including:

@ the role of the Secretariat and the Director, in particular the implications for the 1971
Fund if the 1992 Fund Director and 1992 Fund Secretariat should cease to fulfil also the
roles of Director and Secretariat of the 1971 Fund;

(b) the budgetary implications which would arise, taking into consideration the interests of
contributors in present and former 1971 Fund Member States;

(©) the need to appoint a person to oversee the winding up and liquidation processes; and

d the consequences for the winding up and liquidation process of the outcome of the
Diplomatic Conference to be held in September 2000 to amend Article 43.1 of the 1971
Fund Convention (document 72JFUND/AC.VEXC.63/11, paragraph 4.7).

At the 1992 Fund Assembly's April 2000 session, the Director was instructed to study the
possibilities open to the 1992 Fund in respect of the future role of the 1992 Fund, its Secretariat
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and its Director in the operation and activities of the 1971 Fund, setting out the requirements as
well as the legal, practical and organisational consequences of the various options.

Consultations made by the Director

Consultation with the External Auditor

The Director has discussed the situation with the 1971 Fund's Externa Auditor, the Auditor and
Comptroller Genera of the United Kingdom, who in turn had consulted an outside accounting
firm with experience in liquidation matters. The Externa Auditor informed the Director that he
was unable to propose any solution to the problems facing the 1971 Fund.

Consultation with the liquidation department of afirm of London solicitors

The Director engaged alawyer in the liquidation department of Clifford Chance, a major firm of
London solicitors, to consider the problems involved. The lawyer concentrated on domestic
corporate law solutions. This part of the opinion reads:

Liquidation of the 1971 Fund under English companies legisation

Under the United Kingdom Insolvency Act 1986 (1986 Act'), the English High
Court may order that a company (which need not necessarily be an English
incorporated company) be wound up. The statutory liquidation procedure
enshrined in the 1986 Act provides a legaly binding mechanism by which the
assets of the company are liquidated, the company's liabilities are finally
determined and the assets of the company are distributed to those entitled thereto.
Upon the liquidation terminating, the company is dissolved and is effectively
released from any further liabilities. Thus, the 1986 Act offers the reality of
finality for any entity which can be brought within its scope.

The key issue, therefore, is whether the 1971 Fund is an entity which is capable
of being wound-up by the English courts. Unfortunately, the answer appears to
be'no’. This precise issue was considered by the English Court of Apped in Re
International Tin Council [1988] 3 WLR 1159. In that case the English Court of
Appeal was asked to consider making a winding-up order (under domestic
English insolvency legidation) in respect of the Tin Council, which was an
international organisation set up by treaty. The Court of Appeal refused to make
a winding-up order, holding that neither the United Kingdom nor indeed any
other member state could properly assume responsibility for the administration
and winding-up of an international organisation established by treaty such as the
Tin Council.

Even if it were possible — which we consider would be very difficult — to
distinguish the Tin Council decision and thus persuade the English High Court to
make an order winding-up the 1971 Fund, the persons responsible for
administering the liquidation of the 1971 Fund would soon encounter the
practica difficulty that, whilst the English Courts might recognise the effect of
the winding-up order, it is highly likely that the courts of other Contracting States
would refuse to recognise the validity of the English winding-up order and would
regard the 1971 Fund as an entity which was till in existence and which was still
incurring ligbilities under the 1971 Convention. For this reason aone, it is
probable that, even in the unlikely circumstance that the English High Court
could be persuaded to make a winding-up order in relaion to the 1971 Fund,
such awinding-up would not provide the sought-after finality.
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Transfer of the 1971 Fund's assets and liabilities to an English company,
followed by liquidation of the latter under English insolvency legidation

Under thisroute, the 1971 Fund would transfer its assets and liabilities to a newly
established English company (set up specificaly for the purpose). This English
company would then be put into liquidation under United Kingdom insolvency
law.

The principd difficulty for this approach is finding a legal basis upon which the
1971 Fund could transfer its assets and liabilities to a new company. The 1971
Fund derivesitslega capacity and powers from the 1971 Convention pursuant to
which it was created. The 1971 Convention does not appear to contain any
provisions which would permit such atransfer of assets and liabilities to another
entity. Thus, such a transfer would, in turn, first require an amendment to be
made to the terms of the Convention to permit such atransfer. We anticipate that
obtaining such an amendment would necessarily involve precisely the same
difficulties and obstacles which are identified above.

As a matter of English domestic corporate law, it is possible for alegal entity to
transfer its assets and liabilities to another legal entity by means of a scheme of
arrangement under Section 425 of the United Kingdom Companies Act 1985.

Such an arrangement becomes binding if it is approved by the entity's creditors at
a meeting convened for the purpose and is then sanctioned by the English High
Court. Unfortunately, only those entities which the English High Court has
jurisdiction to wind-up under the 1986 Act are entitled to implement schemes of
arrangement of thistype. Thus, it would not be possible to implement a scheme
of arrangement for the 1971 Fund for the same reason as it would not be possible
to obtain a winding-up order in relation to the 1971 Fund. An additional

difficulty would be that many of the 1971 Fund's liabilities would not even have
arisen as at the date of transfer (since the relevant incident would not yet have
occurred), so it would be conceptualy extremely difficult to transfer such a
future liability at atime when it has not yet arisen.

The Director shares the view that it is highly unlikely that an English Court would be prepared to
issue a winding up order in relation to the 1971 Fund. He also agrees that in the unlikely event
that the English Court were to accept jurisdiction, there is a considerable risk that courts in other
1971 Fund Member States would refuse to accept the validity of such a winding up order. For
these reasons, the Director believes that it would not be possible to arrange for liquidation of the
1971 Fund under United Kingdom company law.

The Director also takes the view that it would not be possible to use the other option referred to in
the lawyer's opinion, namely the transfer of the 1971 Fund's assets and liabilities to an English
company, followed by the liquidation of the latter under English insolvency legidation. The
Director considers that neither the Assembly nor the Administrative Council would have the
power to decide on such atransfer.

The lawyer from Clifford Chance has not been able to propose any other solutions to the problems
facing the 1971 Fund as regards its administration and winding up.

Diplomatic Confer enceto consider amending Article 43.1 of the 1971 Fund Convention

A Diplomatic Conference was held from 25 to 27 September 2000 and adopted a Protocol to
amend Article 43.1. Under the amended text, the 1971 Fund will cease to be in force on the date
on which the number of 1971 Fund Member States falls below 25 or 12 months following the
date on which the Assembly (or any other body acting on its behalf) notes that the total quantity
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of contributing oil received in the remaining Member States fals below 100 million tonnes,
whichever is the earlier.

Asfor the entry into force of the Protocol, the Diplomatic Conference adopted the option of a tacit
acceptance procedure. The Protocol will enter into force on 27 June 2001, unless one third of the
remaining Member States have informed the Secretary-Generd of IMO by 27 March 2001 of
their objection to the Protocal.

As at 28 September 2000, the 1971 Fund has 40 Member States. Twelve States have deposited
instruments of denunciation, so that the number of Member States will have fallen to 28 by the
end of September 2001. It is expected that at least another four States will denounce the 1971
Fund Convention during the autumn of 2000 and that consequently the number of Member States
will have decreased to 24 by late 2001, which would result in the Convention ceasing to be in
force. Inany event the total quantity of contributing oil will have fallen below 100 million tonnes
by 21 June 2001 (when the denunciation by India takes effect), and the Convention would
therefore cease to be in force during the summer of 2002 at the latest. This prediction is based on
the assumption that objections will not be lodged by at least one third of the remaining Member
States.

As aresult of the adoption of the Protocol, the problems facing the 1971 Fund have been reduced
considerably, unless a sufficient number of objections are lodged. The issue will now be how to
ensure the operation of the 1971 Fund and its viability in respect of incidents occurring before the
date when the Convention ceases to be in force, ie the latter half of 2001, or the summer of 2002
a the latest.

I nsurance of the 1971 Fund's liabilities for new incidents

The Director would like to submit for consideration whether a solution could be achieved by way
of the 1971 Fund's buying insurance cover for its future liabilities.

Previous consideration of the issue

At is 4th session, held in 1981, the Assembly considered whether the 1971 Fund should take out
insurance to cover its liabilities. It was considered by the mgjority of — but not al — delegations
that the 1971 Fund should not do so and that it should be left to individual contributors to decide
whether they wished to insure their obligations towards the 1971 Fund (document FUND/A.4/16,

paragraph 5(c)).

In 1995, at its 18th session, the Assembly considered whether the 1971 Fund should take out
insurance to cover the levying of contributions. The discussions were based on a study made by
the Director (document FUND/A.18.24). It was mentioned in the study that the Director had been
approached by a broker who had reviewed the possibility of providing insurance cover for the
1971 Fund vis-a-vis mgjor claims funds.

In the document submitted to the Assembly the Director considered that it would be difficult to
find an equitable formula for passing on premiums paid by the 1971 Fund for insurance of the
types discussed above to contributors, since the contributions to each mapr claims fund differed.
A further complication arose in his view from the fact that in some years there might be no levy
of contributions to any maor claims fund, and it appeared that in such a case the contributors to
the general fund would have to bear the burden of magjor claims funds insurance for that year. He
referred to the fact that this would result in contributors in certain States having to share the cost
of premiums in respect of a maor clams fund relating to a given incident to which those
contributors were not liable to contribute, since those States were not Members of the 1971 Fund
a the time of that incident. The Director was of the view that such a result would not be
acceptable. In any event, the Director was of the opinion that there was no legal basisin the Fund
Convention on which premiums paid by the 1971 Fund for insurance of the types referred to
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above could be passed on to contributors, since they would fall outside the scope of Article 12.1(i)
in that they would neither be 'costs and expenses of the administration of the Fund' nor payments
'for the satisfaction of claims. For this reason, the Director took the view that it would not be
possible for the 1971 Fund to take out such insurance.

The Assembly agreed with the Director that there was no legal basisin the 1971 Fund Convention
on which premiums paid by the 1971 Fund for insurance of the types referred to above could be
passed on to contributors (document FUND/A.18/26, paragraph 27.2).

Reconsideration by the Director of the insurance issue

In the light of the difficult situation in which the 1971 Fund finds itself, the Director has
reconsidered whether it would be possible to take out insurance covering the 1971 Fund's liability
to pay compensation in respect of incidents occurring before the date on which the 1971 Fund
Convention ceases to be in force, so as to ensure the financial viability of the Organisation during
that period.

The Director has held exploratory talks with representatives of the insurance industry. The
discussions have focused on the possibility for the 1971 Fund of purchasing insurance covering
any liabilities of the 1971 Fund for compensation and indemnification up to 60 million SDR
(E55 million) per incident minus the amount actually paid by the shipowner or his insurer under
the 1969 Civil Liability Convention, as well as legal and other expert feesin respect of incidents
occurring during a given period, with the Fund itsdf having to cover a deductible for each
incident up to a fairly low amount. The premium would be at a fixed amount, payable at the
beginning of the insurance period. The insurance should cover the 1971 Fund's liability for
incidents occurring up to 31 December 2001. It is envisaged that there would be a possibility to
agree on an extension up to the summer of 2002, if that were to be when the 1971 Fund
Convention ceased to bein force. The Director is confident that adequate insurance cover can be
obtained at a reasonable cost. The discussion with the insurance industry continues and details of
the possible insurance arrangements will be given at the Assembly's 23rd session.

It should be noted that the handling of claims would follow the procedures applied by the 1971
Fund over the years. Any decisions as to the admissibility of claims would be taken by the 1971
Fund alone, ie by the governing bodies or the Director.

In the Director's view a solution along these lines would offer considerable advantages. It would
protect the potential victims in the present Member States which have aready denounced the
1971 Fund Convention in respect of incidents occurring during the period up to the date when the
denunciation of the 1971 Fund Convention takes effect for the State in question. It would give the
other remaining 1971 Fund Member States the benefit of financial protection during the period up
to the date when the Convention ceases to be in force. It would aso ensure that the contributors
in the remaining Member States will not be exposed to a heavy financial burden as a result of new
incidents.

When the insurance issue was previously considered by the Assembly, the question was raised as
to whether the 1971 Fund Convention made it possible to take out insurance to cover Major
Claims Funds. However, the Director considers that the present situation is different.

Firstly, the 1971 Fund finds itself in a very precarious Situation which makes it necessary to
consider al possihilities to terminate and wind up the Fund in an orderly manner, in order to
preserve the credibility d the international compensation regime represented by the 1971 Fund
and the 1992 Fund.

Secondly, the envisaged insurance solution would cover the 1971 Fund's payments from the
General Fund as well as its payments from Major Claims Funds, not only as regards claims for
compensation and for indemnification of the shipowner but also as regards the 1971 Fund's
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expenses in respect of fees payable to surveyors, technical experts and lawyers arising from a
particular incident. The amount payable from the General Fund is 1 million SDR per incident,
which as a 15 September 2000 corresponds to £915 000.

The Director considers that, if the proposed insurance solution were adopted, the one-off premium
should be paid from the balance on the General Fund. As set out in paragraph 4.1 of document
71FUND/A.23/18, there would be sufficient funds available in the Genera Fund to pay the
premium, to cover the deductible for severa incidents and to reimburse the 1992 Fund the 1971
Fund's share of the costs of running the joint Secretariat.

If the Assembly were to accept the Director's proposal to take out insurance with the proposed
cover, the Assembly may wish to authorise the Director to conclude an agreement to this effect
with an appropriate insurer.

If the 2000 Protocol were not to enter into force as a result of objections being presented by at
least one third of the remaining Member States, the Director would refer the issue to the
Assembly for renewed consideration.

Administration of the 1971 Fund

At its October 1999 session the Executive Committee took note of the fact that the External
Auditor had strongly recommended that the 1971 Fund should consider the need ultimately to
appoint a liquidator for the 1971 Fund and that the Director had stressed the need for the
Committee to give him ingtructions in this regard.

The Director suggested that he should carry out a study of the various issues relating to the
liquidation of the 1971 Fund. He mentioned that one option to be considered would be whether a
liquidator - in the technical sense of the word - should be appointed to take over the
administration of the 1971 Fund. He stated that in a normal liquidation, a liquidator would take
over the management of the entity in liquidation but that a corresponding arrangement in respect
of the 1971 Fund would result in such a liquidator taking over inter alia the handling of claimsfor
compensation and the application of the criteria for the admissibility of claims. The Director
expressed the view that it would be difficult for any liquidator who was not totally familiar with
the IOPC Funds policy on the admissibility of claims laid down by the Assemblies and Executive
Committees of the 1971 and 1992 Funds to perform this function without a significant risk that he
would apply criteria different from those applied by the IOPC Funds organs, which would have
serious consequences for the uniformity of application of the 1971 and 1992 Fund Conventions.
The Director suggested that it would therefore have to be considered whether the winding up and
liquidation should, at least for the time being, be handled by the organs of the 1971 Fund (ie the
Assembly, the Executive Committee and the Administrative Council) and the Director. The
Director aso suggested that consideration should be given to whether the winding up of the 1971
Fund could be entrusted to the organs of the 1992 Fund, without in any way implying any liability
on the part of the 1992 Fund, its Member States and the contributors in those States for the
obligations of the 1971 Fund. In the Director's view, if the liquidation were to be dealt with by
the organs of the IOPC Funds it might be appropriate to involve some eminent person outside the
IOPC Funds so as to ensure that the liquidation was carried out correctly and impartialy. [If
instructed to carry out such a study, the Director intended to consult the External Auditor and to
use outside expertise, for example, accountants and solicitors, to consider the various issues
involved.

Some delegations considered that it would not be possible to appoint a liquidator in the normal
sense for the reasons mentioned by the Director. In the view of those delegations the liquidation
should be dealt with by the organs of the IOPC Funds.

On this point the lawyer from Clifford Chance has expressed the view that thereis no need for the
Director to seek the advice of liquidation experts. In his view the difficulties facing the 1971
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Fund are purely legal ones, ie what is the correct lega framework for bringing about the closure
of the 1971 Fund. He has expressed the view that the practicalities of running the 1971 Fund —
once an appropriate lega framework can be established to cut off the 1971 Fund's liabilities — are
reasonably straightforward. With the benefit of a legally binding cut-off date, the existing
management of the 1971 Fund can in his view proceed to resolve the outstanding claims in the
ordinary course of business. He has stated that once these claims have been resolved, the 1971
Fund management can proceed to establish an equitable manner of distributing the surplus l€eft in
the Fund (if any) to contributors.

The Director maintains his position that the liquidation and winding up of the 1971 Fund should
be handled by the organs of the 1971 Fund.

At its April 2000 session the Administrative Council considered a proposal by the Director
(document 72FUND/EXC.63/10) to the effect that, in order to ensure that the winding up of the
1971 Fund was impartiad and equitable, it might be appropriate to consider appointing some
eminent person outside the 1971 Fund, but who was nevertheless familiar with the operation of
the Organisation, to oversee the winding up. The Administrative Council noted that the Director
had proposed that Dr Thomas A Mensah might be a suitable candidate for such an appointment.

It was decided that the question of whether to appoint a person to oversee the winding up of the
1971 Fund, and if so whom, should be considered a the October 2000 sesson of the
Assembly/Administrative Council in a broader context of the discussions which would be held at
that time (document 7IFUND/AC.J/JEXC.63/11, paragraph 4.6). The Assembly may wish to
examine this issue.

The 1992 Fund's involvement in the operation and activities of the 1992 Fund

As mentioned above, the 1992 Fund Assembly considered at its April 2000 session the future role
of the 1992 Fund, its Director and its Secretariat in the operation and activities of the 1971 Fund
(paragraph 4.1 above).

The Director recognises the concerns expressed by the delegations of former 1971 Fund Member
States in respect of the continued involvement of the 1992 Fund in the operation of the 1971
Fund. The Director is aware of the fact that the 1971 Fund and the 1992 Fund are two totally
separate entities, that the 1992 Fund and ts Member States have no legal or financial liabilities
vis-a-vis the 1971 Fund in respect of future incidents and that these obligations are limited to
those laid down in Article 44.2 of the 1971 Fund Convention. The Director nevertheless agrees
with the point made by several delegations that the credibility of the Fund regime asawholeis at
stake, since the two Organisations are often perceived as being one and the same.

It has been suggested that the involvement of the joint Director and the joint Secretariat should be
limited to handling outstanding issues in respect of 'old incidents (incidents which occurred
before a certain date), whereas new incidents should be dealt with in a different manner, perhaps
by adifferent person acting as Director and a separate Secretariat.

The Director believes that it would be very difficult from an administrative point of view to
arrange a separation of tasks aong these lines. Firstly, the general administrative tasks of the
Secretariat are closaly linked with the handling of incidents. It is difficult to see how a separate
Secretariat could be set up to deal with new incidents. It would probably be very difficult to
recruit a new Director and a new Secretariat to perform these tasks, except at excessively high
costs, which the 1971 Fund may be unableto pay. Thereisaso arisk that if there were to be two
Directors and two Secretariats, the policy in respect of claims assessment would differ between
the two Organisations, which would cause considerable uncertainties among potential claimants.

The Director also doubts whether it would be legally possible to split the administration of the
1971 Fund in thismanner. The administrative provisions of the 1971 Fund Convention are based
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on the assumption that the governing bodies, the Assembly and the Executive Committee, are
responsible for the entire Organisation. The Director doubts whether the Administrative Council
set up by the Assembly has the power to decide to split the administration. It appears that under
Article 28 of the 1971 Fund Convention the Organisation can have only one Secretariat and only
one Director.

Another option which has been mentioned would be that the 1992 Fund ceases to have a joint
Secretariat with the 1971 Fund from a specific date and that as from that date the 1992 Fund
would take over the administration of the 1971 in respect of al incidents which occurred before
that date. As a consequence the present 'joint Director' would resign as Director of the 1971 Fund.

The Director sees great difficulties with this latter option. Firstly, such atransfer of duties would
have to be endorsed by the 1971 Fund Assembly or Administrative Council. It is very doubtful,
in the Director's view, that the Assembly would have the power to make such a transfer, and this
doubt is even stronger in respect of the Administrative Council.

Unless the 1971 Fund Assembly/Administrative Council were to be able to appoint a new
Director, the 1971 Fund would not have any legal representative and would not be operative. It
has been suggested that the Secretary-General of IMO should notify the remaining 1971 Fund
Member States that the 1971 Fund is no longer able to operate. It is doubtful whether the
Secretary-General of IMO, who is the depository of the 1971 Fund Convention, would be
prepared to carry out this task, since it is not included in the depositary functions set out in
Article 46 of the 1971 Fund Convention. It isaso unclear what would be the legal significance of
such a declaration.

Another more radical solution would be for the 1971 Fund Assembly/Administrative Council to
entrust the administration of the 1971 Fund to the 1992 Fund on behalf of the 1971 Fund's
governing bodies. This could obvioudy be done only with the approval of the 1992 Fund
Assembly. Such a decision would have to include a cavest to the effect that 1992 Fund Member
States and the contributors in those States would not have any liability for the obligations of the
1971 Fund, except in so far as such liability follows from Article 44 of the 1971 Fund Convention
in respect of incidents which occurred when a State was still a Member of the 1971 Fund. It
should be noted, however, that a number of 1992 Fund Member States have in the past expressed
their opposition to a solution along these lines.

In the light of the considerations set out above, the Director cannot see any practical solution other
than the present arrangement under which the 1992 Fund shares a Secretariat with the 1971 Fund
and the 1992 Fund's Director is Director aso of the 1971 Fund. In his view the present
arrangement should therefore be maintained.

If the 2000 Protocol to the 1971 Fund Convention did not enter into force, the Assembly might
wish to re-examine this issue at that stage

Summary of the Director's conclusons and proposals

The Director considers it unlikely that an English Court would be prepared to issue awinding up
order in relation to the 1971 Fund (paragraph 5.2.2).

The Director takes the view that it would not be possible to transfer the 1971 Fund's assets and
liabilities to an English company, followed by the liquidation of the latter under English
insolvency legidation (paragraph 5.2.3).

It is suggested that the 1971 Fund should purchase insurance covering any liabilities up to
60 million SDR (£55 million) per incident which may occur up to the end of 2001 with a
possibility of extension up to the summer of 2002 should that be when the 1971 Fund Convention
ceased to be in force (paragraph 7.7).
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10.4  The Director considers that the liquidation and winding up of the 1971 Fund should be handled by

10.5

11

the 1971 Fund's organs (paragraph 8.5). It is proposed that the Assembly should consider whether
to appoint a person to oversee the winding up of the 1971 Fund in order to ensure that the winding
up is impartial and equitable (paragraph 8.7).

The Director considers that the present arrangement under which the 1992 Fund and 1971 Fund
share a Secretariat and the 1992 Fund Director is Director aso of the 1971 Fund should be
maintained (paragraph 9.10).

Action to be taken by the Assembly

The Assembly isinvited:

(@ to take note of the information contained in this document;

(b) to note the outcome of the Diplomatic Conference which considered amending
Article 43.1 of the 1971 Fund Convention (section 6 and document
71IFUND/A.23/4/Add.1);

(©) to consider whether liquidation of the 1971 Fund could be arranged under English
law (section 5);

(d) to consider whether the 1971 Fund should purchase insurance to cover the Fund's
liabilities arising from new incidents (section 7);

(e) to consider how the 1971 Fund should be administered in the future, and in
particular the position of the joint Secretariat and the Director (section 8);

H to decide whether to appoint a liquidator to take over the management of the
1971 Fund (paragraphs 8.1 - 8.5);

(9 to decide whether to appoint an eminent person outside the 1971 Fund to oversee
the winding up of the 1971 Fund (paragraphs 8.5 - 8.6); and

(h to give the Director such other instructions as it may deem appropriate on the
issues dealt with in this document.




